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Our readers will find reported in full and 
annotated, on page 266 of this issue, the case 
of St. Nicholas Bank vy. State National Bank, 
recently decided by the Court of Appeals of 
New York. The opinion of the court is the 
more interesting, for the reason that it over- 
rules the decision of the New York Supreme 
Court in the same case—a_ decision which at 
the time we took pleasure in commending (32 
Cent. L. J. 265). The question involved is, 
whether a bank which receives for collection 
a draft payable at a distant place, and for- 
wards it to its correspondent there, is liable 
for loss caused by the insolvency of the lat- 
ter, though there was no misconduct or neg- 
lect on the part of the forwarding bank. The 
New York Supreme Court, in an opinion 
abounding in good sense, held in the nega- 
tive. The court of appeals, in the present 
case, following established precedent, holds 
that the bank is liable. The fact of the mat- 
ter is, as the well prepared note shows, there 
is, upon this question, a conflict of opinion 
of long standing. 
cision is in conformity to the established doc- 
trine in New York, and this has been followed 
by the United States Supreme Court. The 
Massachusetts courts, however, have held 
the contrary, and this is supported by the 
weight of authority and, in our judgment, 
by reason and sound logic. 


=> 


English law has been freed of one of its 
eccentricities by the recent approval of the 
act providing that a woman may recover 
damages for slander imputing unchastity to 
her, even if there are no ‘‘special damages’’ 
shown. The English judges have spoken 
some strong words in criticism of the old 
law, or, rather, omission in the law, by 
which slanderous statements concerning a 
woman could be circulated with immunity. 
Each of the three appellate judges in a re- 
cent case expressed his regret that he was 
compelled to refuse damages to an aggrieved 
young woman, concerning whom a neighbor 
liad made slanderous statements, the repeti- 
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The court of appeals de- 





tion of which caused the breaking of her en- 
gagement to a reputable young man. 





It is at the same time pleasing intelligence 
and a valuable addition to the storehouse of 
legal information, to find reported at length 
in a current reporter the exhaustive opinion 
of United States District Judge Hoffman, 
sitting in the admiralty court for the northern 
district of California, in which he concludes, 
as a matter of law, that it is no excuse for 
not serving out lime juice to the crew of a 
vessel daily, as required by Rev. Stat. U. S. 
§ 4569, that the seamen preferred to receive 
coffee instead of lime juice. It might well 
be questioned whether the view of the court, 
that the captain of the vessel is required to 
compel the crew to take the lime juice, 
‘‘which is recognized as one of the most effi- 
cacious antiscorbutics known to science,’’ 
dées not involve a grave constitutional ques- 
tion, bearing on the inalienable rights of 
man, and the suggestion of the court that a 
few ‘‘fresh vegetables or their juices pre- 
served in cans,’’ should be added to the sea- 
men’s diet as a further preventive of scurvy, 
is a startling legal proposition which de- 
mands profound thought and careful con- 
sideration. 








NOTES OF RECENT DECISIONS. 





ConsTITUTIONAL Law — INTERSTATE Com- 
MERCE—NATURAL Gas.—The case of Jamie- 
son v. Indiana Natural Gas & Oil Co., 28 N. 
E. Rep. 76, decided by the Supreme Court of 
Indiana, involves an interesting question as 
to constitutionality of certain natural gas leg- 
islation. The opinion is too long to publish 
in full, but the points decided are succinctly 
stated as follows: 

1. Act Ind. 1891, prohibiting the transportation of 
natural gas through pipes at a greater pressure than 
300 pounds per square inch, or otherwise than by its 
natural flow, is a valid exercise of the police power of 
the State, since natural gas is an intrinsically danger- 
ous substance; and, the legislature having determined 
what pressure is reasonable and safe, the courts can- 
not review its action. 

2. The court will take judicial notice of the fact 
that natural gas is an inflammable and explosive sub- 
stance, intrinsically dangerous. 

3. The act, being merely a regulation of the use of 
property is not a taking of it, within the meaning of 
Const. Ind. art. 1, § 21, prohibiting the taking of prop- 
erty without just compensation, nor does it impair any 
vested right, nor conflict with Const. U. 8S. 14th 
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Amend., providing that no State shall deprive any 
person of property without due process. of law. 

4. The act upon its face showing no purpose to 
usurp federal power over interstate commerce, and 
applying to all persons without discrimination, and 
being solely for the purpose of regulating the use of a 
characteristically local and intrinsically dangerous 
product, and not a prohibition of its transportation, is 
not a regulation of interstate commerce, within the 
meaning of Const. U. S.art.1,§ 8, subd. 3, providing 
that congress shall have power to regulate commerce 
among the several States, although its effect may in- 
cidentally be to prevent the transportation of gas into 
another State. Distinguishing State v. Mining Co., 
120 Ind. 575, 22 N. E. Rep. 778, and Leisy v. Hardin, 
135 U. S. 100, 10 Sup. Ct. Rep. 681. 


Contract- -BREAcCH—Prorits As DAMAGES. 
—In Trigg v. Clay, 15 S. E. Rep. 454, the 
Supreme Court of Appeals of Virginia decide 
that where lumber dealers purchase and pay 
for lumber to be delivered at a future time, 
and then resell it, the measure of damages 
for breach of the contract and failure to de- 
liver is, in the absence of a market at or near 
the place of delivery, the amount paid, to- 
gether with the profits which would have 
arisen from the resale. Lewis, P., and 
Hinton, J., dissent. Lacy, J., in delivering 
the opinion of the court, says: 

In a case like this, with such circumstances as we 
have here, the case where there had been a contract to 
resell them atan agreed price, and when there is no 
market to afford a surer test, the price at which they 
were bargained toa purchaser affords the best and 
indeed very satisfactory evidence of their value, 
This was a purchase in that market, and there'Was no 
more for sale. In a case of such actual sale, why 
should the court go into conjecture as to what the 
goods were there worth? And again, if lumber could 
have been purchased and brought there at a lower 
price, there is not only no proof of it, but we have 
satisfactory proof to the contrary, because the de- 
fendants had the lumber, and were by their solemn 
contract under the highest obligations to deliver it; 
to say nothing of the requirement of common honesty 
when they had agreed to doit, and had collected the 
purchase price. And yet they preferred to break 
their contract, and dishonored their bank obligation, 
rather than deliver this lumber at the agreed price, 
which they declared had been bargained at too low a 
price. In Wood’s Mayne on Damages, § 22, it is said: 
**But if they [the goods] cannot be purchased for 
want of a market, they must be estimated in some 
other way. If there had been a contract to resell 
them, the price at which such contract was made will 
be evidence of their value.” Inthe American and 
English Encyclopxdia of Law itis said: ‘‘Where there 
is no market at the place of delivery, the price of the 
goods in the nearest market with the cost of transpor- 
tation added, determines their value.’’ Ice Co. v. 
Webster, 68 Me. 463; Griffin v. Colver, 16 N. Y. 489. 
In the case of Culin v. Glass- Works, 108 Pa. St. 220, 
itis said: ‘Upon the breach of a contract to furnish 
goods, when similar goods cannot be purchased in 
the market, the measure of damages is the actual loss 
sustained by the purchaser by reason of the non-de- 





livery.” A distinction is drawn in some of the cases 
between a resale made at an advance subsequent toa 
contract of purchase and a resale made at an advance 
before the contract of purchase, which was known to 
the seller of the goods. Carpenter v. Bank, 119 Ill. 
354, 10 N. E. Rep. 18. This is rather a fanciful dis- 
tinction. Itis not in accord with the ordinary usages 
of trade that a dealer, a man buying to sell again, 
should disclose his dealings with the same goods at a 
profit to his vendor. But, if there were any sound 
principle upon which this could rest, if the seller 
could be supposed to enter into his contract upon the 
basis ofa resale in which he had no interest, still, in 
this case, itis reasonable to suppose that a lumber 
getter selling 700,000 feet of lumber toa dealer in lum- 
ber should know (1) that it was for a resale, (2) that 
this resale was to be on a profit, and (3) that he 
should know that his vendee would be damaged to 
the amount of his profit, if the vendor should prove 
faithless. But the true basis of the general rule is 
that when there isa market, the vendee cannot be 
damaged, except in the difference between what the 
lumber did actually cost him and what he had 
purchased it at ?rom the seller to him. But this rule 
can have, upon reason, no application whatever to a 
case where there is no market, (1) because the disap- 
pointed purchaser cannot buy in that market when 
there is no market to buy in, and (2) because the mar- 
ket price cannot be ascertained when there is no mar- 
ket. 

Under the circumstances of this case, the commis- 
sioner ascertained the true and just amount of the 
damages. It has been often held that profits which 
are the direct and immediate fruits of the contract are 
recoverable. There are many cases in which the profit 
to be made by the bargain is the only thing purchased, 
and in such cases the amount of such profit is strictly 
the measure of damages. Wood’s Mayne, Dam. p. 82. 
It has been held that, when the defendant refused to 
allow the contracts to be executed, the jury should al- 
low the plaintiffs as much as the contract would bave 
benefited them—profits or advantages which are the 
direct and immediate fruits of the contract, entered 
into between the parties, and part and parcel of the 
contract itself, entering into and constituting a por- 
tion of its every elements, something stipluated for, 
and the right to the enjoyment of which is just as 
clear and plaim as to the fulfillment of any other stip- 
ulation. They are presumed to have been taken in- 
to consideration and deliberated upon before the con- 
tract was made, and formed, perhaps, the only in- 
ducement to the arrangement. Ifthe inducement to 
the plaintiffs to buy this lumber, they being lumber 
dealers, and trading in lumber, was not the profits 
they were to make by a resale, what was their induce- 
ment? .And if the sellers did not understand and 
contemplate this resale on a profit, what contempla- 
tion on the subject can be reasonably ascribed to 
them? See Masterton v. Mayor, etc., 7 Hill, 62; Mor- 
rison v. Lovejoy, 6 Minn. 319, (Gil. 224;) Fox v. Hard- 
ing, 7 Cush. 516; Devlin v. Mayor, etc., 63 N. Y.8; 
Mc Andrews v. Tippett, 39 N. J. Law, 105; Kendall 
Bank Note Co. v. Commissioners of the Sinking Fund, 
79 Va. 563; Bell v. Reynolds, 78 Ala. 511. 


MunicipaL Corprorations — CONTROL OF 
STREETS—TELEGRAPH Lines.— In Stowers v. 
Postal Tel. Cable Co., the Supreme Court of 
Mississippi hold that a city cannot grant to a 
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telegraph company the right to erect tele- 
graph poles and wires in the streets with- 
out first making compensation to abutting 
owners. Cooper, J., says: 


There is some conflict in the authorities, but the 
decided weight is tothe effect that telegraph lines 
form no part of the equipment of a public street, but 
are foreign to its use, and that where the abutting 
owner is the owner of the fee to the center of the 
street he is entitled to additional compensation for 
the additional burden placed upon his land. Lewis 
Em. Dom., § 181, citing Telegraph Co. v. Barnett, 107 
Ill. 507; Dusenbury v. Telegraph Co., 11 Abb. N.C. 
440; Metropolitan Tel. Co. v. Colwell Lead Co., 50 N. 
Y. Super. Ct. 488; Tiffany v. Illuminating Co., 51 Jd. 
280; Broome v. Telegraph Co., 42 N. J. Eq. 141. 
Contra, Hewett v. Telegraph Co., 4 Mackey, 424; 
Pierce, v. Drew, 186 Mass. 75; Building Assn. v. Bell 
Tel. Co., 88 Mo. 258. Though the question was not 
involved in the decision of the case then before the 
court, Arnold, C.J., in Theobold v. Railway Co., 6 
South. Rep. 230, stated, in delivering the opinion of 
the court, that there was no difference in right in 
cases where the owner of the abutting land owned the 
fee to the center of the street, and those in which the 
fee was in the public. Tothat declaration, and upon 
the authorities there cited, we now give the force of 
decision. It follows that it was not competent for tke 
city of Vicksburg, by the action of its municipal au- 
thorities, to authorize the erection of the telegraph 
wires by the telegraph company, to the injury of ap- 
pellant, without having first made compensation to 
him for the injury inflicted upon him. The authority 
granted by the municipality will protect the company 
in its interference with the rights of the public, 
which is represented by the local authorities; but it 
cannot operate to withdraw from the appellant his 
right of property, and confer it upon the company. 
That right is secured by constitutional provision, and 
can only be secured by the exercise of the right of 
eminent domain, and upon due compensation being 
first made. 


ATTACHMENT—Money IN Hanps oF OFFt- 
CERS TAKEN FROM PrRisonER.—The question 
in the case of Ex parte Hurn, 9 South. Rep. 
515, decided by the Supreme Court of Ala- 
bama, is of novel interest. It is there held 
that money taken by an officer from the per- 
son of a prisoner arrested in good faith is 
subject to garnishment or attachment in the 
hands of the officer, under Code Ala. § 2950, 
permitting sequestered property to be gar- 
nished or attached while in the hands of the 
officer ; but, in order to be valid, the levy 
must not be procured by fraud or trickery on 
the part of the creditor or officer, and the 
money or thing taken from the prisoner must 
be connected with the offense charged, or 
necessary as evidence on the trial; otherwise 
the officer has no right to take it from the 
prisoner, and, if taken, it cannot be attached. 





From the long and very learned opinion of 
Coleman, J., we extract the following: 


It is the law that the levy of an attachment pro- 
cured by trickery, fraud, or trespass will be held to 
be invalid, and the officer who makes a levy by such 
means exposes himself to an action in damages. 
Wap. Attachm. 180. An officer cannot forcibly take 
property from the person of a defendant, and if a levy 
is effected by force, fraud, or violence of any kind, it 
is generally held void. 1 Wade, Attachm. § 130; 
Mack v. Parks, 8 Gray, 517; Folmar v. Copeland, 57 
Ala. 588; Street v. Sinclair, 71 Ala. 110. In Drake on 
Attachment (section 506) it is said: ‘“‘An officer, under 
criminal process against a person, arrested and took 
from him money and property found in his possession. 
The officer was summoned to answer as garnishee of 
the prisoner. It was held thatthe officer was ex- 
empt from garnishment.” The text here quoted from 
Drake on Attachment refers to two decisions from 
wlassachusetts; Robinson v. Howard, 7 Cush. 257, and 
Morris v. Penniman, 14 Gray, 220. An examination 
of these decisions shows that they were based upon 
a statute of the State which provided that no person 
should be adjudged a trustee “‘by reason of any money 
in his hands asa public officer, and for which he is 
accountable to the defendant as such officer.” In 
another section of the Massachusetts Code it is de- 
clared that money collected by the sheriff by force of 
legal process in favor of the defendant in the trustee 
process could not be reached by trustee proceedings. 
These statutes have been brought forward, and may 
be found in the Massachusetts Statutes of 1882, (page 
1055). The case of Zurcher v. Magee, 2 Ala. 253, is to 
the same effect as the Massachusetts decisions holding 
money in the hands of the sheriff, collected by him, 
to be “‘ in the custody of the law. ” Since the de- 
cision in2 Ala., supra, was rendered, the law has 
been changed by statute, (Code 1886, § 2950,) and now 
money in the hands of the sheriff or other officer may 
be attached, and as was held in Pruitt v. Armstrong, 
56 Ala. 310, the law as deciared in2 Ala. no longer 
prevails. The law ascited from Drake, supra, and 
the cases from Massachusetts, being based upon a 
statute of that State different from the statute of this 
State, cannot be regarded as authority upon the 
question. 

The case of Closson v. Morrison, 47 N. H. 483, is 
very much in point. In that case the deputy-sheriff, 
having arrested the plaintiff on a complaint for 
larceny, searched him, and took from his persona 
watch and chain and money; and on the next day, 
while this money was in his possession, it was attach- 
ed by the party who had made the criminal charge, 
and also by another creditor. The New Hampshire 
statute provides that “any officer who shall find any 
implement, article, or thing, kept, used, or designed 
to be used in violation of law, or in the commission of 
any offense, in the possession of or belonging to any 
person arrested, or liable to be arrested, for such 
offense or violation of law, shall bring such imple- 
ment, article or thing before the justice or court. 
having jurisdiction of the offense, who shall make 
such order respecting their custody or destruction as 
justice may require.’’ The court held that a due re- 


gard for his own safety on the part of the officer, and 
also for the public safety, would justify a search and 
seizure of any deadly weapon he might find upon the 
prisoner, and hold them until he was discharged, or 
otherwise properly disposed of, and further held the 
sherif? might seize any money or other articles of 
value found upon the prisoner, by means of which, if 
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left in his possession, he might procure his escape, or 
obtain tools or implements or weapons with which to 
effect his escape. The court further held that the 
validity of the attachment depended upon the bona 
fides or mala jides of the search and seizure of the 
property; that, if this was done in order to effect a 
levy, it would beinvalid; but if done with a due regard 
to the public safety, and to secure the safety of the 
prisoner only then the separation of the property 
from the person of the defendant was lawful, and it 
would then be subject to attachment as property not 
found npon the person. Whether it was bona fide or 
not was a question forthe jury, under all the evi- 
dence. In the case of Spalding v. Preston, 21 Vt. 9, 
the sheriff arrested one Russell on a charge of coun- 
terfeiting, and took from bis person a lot of German 
silver, and held it under the order of the State 
attorney. He was sued by one Preston who claimed 
to be the owner of the property by purchase. The 
court (Redfield, J.) held that the sheriff was not 
liable for a trespass. Much ia said inthis opinion not 
applicable to the case at bar, and is cited as an author- 
ity as to the rightand duty of the sheriff to search 
and take from a prisoner property found on his per- 
son. In Waples on Attachment and Garnishment 
(page 181) the principle is laid down that, if the 
plaintiff in attachment is not an instigator or co- 
worker with the officer in obtaining an unauthorized 
and illegal levy, he ought not to lose the benefit of an 
attachment, and that the circumstances of each par- 
ticular case must determine whether the official 
wrong-doing was such as to invalidate the levy. In 
the case of Gile v. Devens, 11 Cush. 61, 62, the court 
recognized the distinction in cases where unlawful 
means were used for the purpose of seizing the prop- 
erty, and the seizure was effected by those means, 
and in cases where the levy was in no way connected 
with or effected through the unlawful act of the 
officer. In Hitchcock v. Holmes, 43 Conn. 528, the 
court recognized the rule that a levy could not be 


effected by a trespass, but held that an officer with . 


a writ of attachment in his possession, who was in- 
vited by a servant, not knowing the purpose of the 
officer in calling, to enter a dwelling-house was lawfully 
in, and authorized to make a levy upon such house- 
hold goods as were liable to satisfy the attachment. 
And see Pomeroy v. Parmalee, 9 Iowa, 140; Reifsnyder 
v. Lee, 44 Iowa, 101. The principles of Jaw declared in 
this case are directly applicable to the facts of the 
present case, but this decision seems to have been 
materially qualified- by a later decision inthe same 
State in the case of Bank v. McLeod, reported in 65 
Iowa, 665, 19 N. W. Rep. 329, and 22 N. W. Rep. 919. 


TrapE-MARKs — Descriptive Worps — 
‘‘Cramp Cure.’’—One point in the case of 
L. H. Harris Drug Co. v. Stucky, 46 Fed. 
Rep. 624, decided by the United States 
Circuit Court, Western District of Pennsyl- 

‘vania, is of especial interest in the law of 
trade-marks. It is there held that the words 
‘Cramp cure’’ are descriptive of the pur- 
pose and character of the medicine, and can- 
not, therefore, be appropriated as a trade- 
mark by the manufacturers of a remedy for 
the disease. Reed, J., says; 


But conceding for the present that the words 





“Cramp cure,’”’ area portion of the trade-mark, as 
claimed by plaintiff, are they such words as can 
properly be claimed and used exclusively by the 
plaintiff as a trade-mark? ‘ The object ofa trade- 
mark is to indicate, either by its own meaning, or by 
association, the origin or ownership of the article to 
which itis applied. If it did not, it would serve no 
useful purpose, eitherto the manufacturer or the 
public; it would afford no protection to either against 
the sale of aspurious, in place ofthe genuine article.” 
Manufacturing Co. v. Trainer, 101 U. 8.51. ‘*No one 
can claim protection for the exclusive use of a trade- 
mark or trade-name, which would pratically give him a 
monopoly in the sale of any goods other than those pro- 
duced or made by himself. Ifhe could, the public 
would be injured, rather than protected, for competi- 
tion would be destroyed. Nor can a gencric name, or 
a name merely descriptive of an article of trade, of 
its qualities, ingredients, or characteristics, be em- 
ployed as a trade-mark, and the exclusive use of it be 
entitled to protection.’’ Canal Co. v. Clark, 13 Wall.811; 
Lawrence Manuf’g Co. v. Tennessee Manuf’g Co., 138 
U. S. 587, 11 Sup. Ct. Rep. 396. ‘The general propo- 
sition is well established that words which are merely 
descriptive of the character, qualities, or composi- 
tion of an article, or of the place where it is man- 
ufactured or produced, cannot be monopolized asa 
trade-mark; and we think the words ‘Iron Bitters’ so 
far indicative of the ingredients, characteristics, and 
purposes of the plaintiff’s preparation as to fall with- 
in the scope of the decisions.”” Chemical Co. v. Meyer, 
11 Sup. Ct. Rep. 625, 1389 U.S.540. “The general 
rule is against appropriating mere words as a trade- 
mark. An exception is of those indicating origin or 
ownership, having no reference to use. Words are but 
symbojs. When they are used to signify a fact, or 
when, with what purpose soever used, they do signify 
a fact, which others may, by the use of them, express 
with equal truth, others may have an equal right to 
them for that purpose.” Caswell v. Davis, 58 N. Y. 230. 
A mere general descriptson, by words in common use, 
of a kind of article, or of its nature or qualities, can- 
not, of itself, be the subject of a trade-mark. Gilman y. 
Hunnewell, 122 Mass. 148. And in that case the 
court held that the plaintiff could not havea trade- 
mark in the descriptive words “Cough remedy.” 
“Cramp” is a‘common term, well understood to re- 
late to a painful affection of the muscles, and fre- 
quently associated with an acute disease of the 
stomach or bowels. Dr. Harris, in his statement filed 
when the trade-mark was registered, states that the 
description of goods on which he uses the trade-mark 
is a medicine forthe cure of cramps. In Dunglison’s 
Medical Dictionary, “Cramp” is defined as a “sudden, 
involuntary, and highly painful contraction of a mus- 
ele or muscles. It is most frequently experienced in 
the lower extremities, and isa common symptom of 
certain affections, as of colica pictonum and cholera 
morbus.” “Cramp of the stomach’ he defines as 
*‘a sudden, violent, and most painful affection of the 
stomach, with sense of constriction in the epigastrium.” 
In a work entitled ‘‘Reference Hand-book of Medical 
Sciences,” referred to by defendant’s counsel, ‘cramp’? 
is defined as “aterm applied toa painful tonic mus- 
cular contraction, of some moments’ or minutes’ du- 
ration. As several of these painful contractions gen- 
erally occur successively, the term ‘cramps’ is used to 
designate the disease.” The Century Dictionary de- 
fines ‘‘cramps” as “fan involuntary and painful con- 
traction of a muscle; a variety of tonic spasm. Cramp 
is often associated with constriction and griping pains 
of the stomach or intestines.” When Dr. Harris in 
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his statement described his medicine as intended for 
the cure of cramps, he evidently used the word 
“cramps” asa common and well-understood term, 
relating to a painful disease of the stomach or bowels. 
Yhe words “Cramp cure” are therefore descriptive 
of the purpose ‘and character of the medicine, and 
cannot, under the rulings, be exclusively appropriated 
by the manufacturer of a remedy for the disease. 


DivorcE—ADULTERY — CoNNIVANCE.—The 
Supreme Judicial Court of Massachusetts 
hold, in Wilson v. Wilson. 28 N. E. Rep. 167, 
that the fact that a husband suspects his wife 
of infidelity, and watches her for the purpose 
of obtaining proof, and stands by and sees 
her go with another man, is not sufficient 
to charge him with a connivance, although he 
in fact wishes her to commit adultery in 
order that he may secure a divorce, when he 
does not throw opportunities in her way. 
Morton, J., says: 

We think, as matter of law, it cannot be said on this 
state of facts that the libelant was guilty of conni- 
vance. It is true that he could have prevented his 
wife from committing adultery, and did not. Oa the 
contrary, he wished she would, that he might have 
evidence on which he could geta divorce. But he 
did not make or aid in any way in making the oppor- 
tunity. He did no overt act, unless keeping still was 
one, which it clearly was not. It was not a case where 
he supposed his wife was about to commit adultery 
for the first time, and where it would have been his 
duty to have given her the assistance which husband 
and wife are mutually expected to give to each other. 
It certainly cannot be held thata husband who sus- 
pects his wife of infidelity can take no means to 
ascertain the truth of his suspicions without being 
deemed guilty of connivance. ‘There is a manifest 
destinction,’”? says the Court in Robbins v. Robbins 
(140 Mass. 531,5 N. E. Rep., 837), “between the de- 
sire and intent of a husband that his wife, whom he 
believes to be chaste, should commit adultery, and 
his desire and intent to obtain evidence against his 
wife, whom he believes already to have committed 
adultery, and to persist in her adulterous practices 
whenever she has opportunity.” Merely suffering, in 
asingle case, a wife whom he already suspects of 
having been guilty of adultery, to avail herself to the 
full extent of an opportunity to indulge her adul- 
terous disposition, which she has arranged without 
his knowledge, does not constitute connivance on the 
part ofthe husband, even though he hopes he may 
obtain proof which will entitle him toa divorce, and 
purposely refrains from warning her for that reason. 
He may properly watch his wife, whom he suspects 
of adultery, in order to obtain proof of that fact. He 
may do it with the hope and purpose of getting a di- 
vorce, if he obtains sufficient evidence. He must not, 
however, make opportunities for her, though he may 
leave her freeto follow opportunites which she has 
herself made. He is not obliged to throw obstacles 
in her way, but he must not smooth her path to the 
adulterous bed (2 Bish. Mar. and Div., 5th ed., sec.9; 
Timmings v. Timmings, 3 Hagg. Ecc. 76; Stone v. 
Stone,1 Robb. Ecc. 99—101; Phillips v. Phillips, 10 
Jur., 829). The law does not compel a husband to 
remain always bound to a wife whom he suspects, and 





it allows him, as it does other parties who think they 
are being wronged, reasonable scope in their efforts 
to discover whether the suspected party is or is not 
guilty, without themselves being adjudged guilty, 
of conniving atthe crime which they are seeking to 
detect. Robbins v. Robbins, supra. In a libel for 
divorce for desertion, the willingness, or even the 
desire, of the deserted party to be deserted, so long as 
itis not expressedin conduct or actsto the other 
party, will not bar adivorce. Ford v. Ford, 143 Mass. 
577,10 N. E. Rep. 474. Of course, as the court says in 
that case, there is always the difficulty of believing 
that the desire or willingness did not manifest itself 
in conduct or acts expressive of it to the other party. 
But nothing of the sort appears here. In St. Paul v. 
St. Paul, L. R. 1 Prob. & Div. 789, the court held that 
the neglect of the husband which would justify the 
court in withholding a decree in his favor, under a 
statute which provided that the court might do so 
where the husband was guilty of “such willful neglect 
or misconduct as * * * conduced to the adultery,” 
must be such neglectas conducedto his wife’s fall, 
and not neglect conducing to any particular act of 
adultery subsequent to her fall. The case of Morrison 
v. Morrison, 136 Mass. 310, referred to by the libelee, 
differs from this. In that case the husband, after he 
had been cautioned to watch his wife, made opportu- 
nities for her and her suspected paramour to be to- 
gether alone, witnessed without objection acts of con- 
siderable familiarity between them, said nothing 
whatever to his wife intimating any disapproval of 
her conduct, and in other ways acted in such a man- 
ner as to induce the adultery for which he was 
watching. 


Nuisance — Osstruction or Licgut — In- 
JuNcTION.—In Hay v. Weber, the Supreme 
Court of Wisconsin hold that the owner of a 
building who occupies it as a store, cannot 
enjoin the erection of bay-windows on an ad- 
joining building, extending eighteen to 
twenty inches into the street, the damage 
which may result from the obstruction of 
the view being too remote and speculative to 
constitute the basis of a private action. The 
court says: 


Under the settled law of this State, the defendant’s 
ownership of the fee to lot 4, mentioned in the fore- 
going statement, extended to the center of Mainstreet. 
Such title, however, was subject and subordinate to the 
right of the public to use the street for the ordinary 
purposes of travel. In other words, the primary ob- 
ject of a public street or sidewalk ina city is for public 
travel. Jochem v. Robinson, 66 Wis. 641,29 N. W. Rep. 
642. Itis notto be inferredfrom this, however, that 
even the public have a right to require the municipal- 
ity or abutting lot owner to keep the entire space, with- 
in the boundaries of a street, open, free, and safe for 
travel, but only such portions as have been used by the 
public for travel. Fitzgerald v. City of Berlin, 94 Wis. 


207, 24 N. W. Rep. 879. When the defect or obstruction 
complained of is wholly outside of such portion so 
used by the public for travel, and not connected there- 
with so as to endanger the safety of such travel, there 
can be no recovery, notwithstanding the same was 
within the boundary lines of such street. Jd.; Elliott, 
Roads & S. 455. It s undoubtedly true, as suggested 

















262 


THE CENTRAL LAW JOURNAL 


No. 14 








by the learned authors cited, that cities have a wide 
discretion in determining how much of a highway shall 
be devoted to the use of horses and vehicles, and how 
much shall be given tothe sidewalks, trees, gutters, 
and the like. Elliott, Roads & S. 456. Such use is or- 
dinarily regulated by municipal ordinances, as it is con- 
ceded was done in Oshkosh. When such use is so re- 
gulated, and the abutting owner uses the same in ac- 
cordance, with such regulations heis not, in the ab- 
sence of negligence, liable for accidents resulting from 
such use; and insuch case the burden of proof is 
not upon him to show the necessity of such use. 
Denby v. Willar, 59 Wis. 240, 18 N. W. Rep. 
169. This court has held that an abuttiug lot-owner 
may construct vaults or other areas under the side- 
walk, with openings in the walk, if this is done in such 
a manner as not to interfere with or endanger public 
travel. Papworth v. City of Milwaukee, 64 Wis. 389, 
25 N. W. Rep. 431. The same rule has been applied by 
other courts to a structure over aright of way. Sutton 
v. Groll, 42 N. J. Eq. 213, 5 Atl. Rep. 901; Atkins v. 
Bordman, 2 Metc. (Mass.) 457; Gerrish v. Shattuck, 
132 Mass. 235. In the case at barit is not the public, 
nor a traveler, nor the municipality, that is complain- 
ing of the structure in question, but an adjoining lot- 
owner abutting upon the same street. True, the 
complaint alleges that such bay-windows would ob- 
struct travel upon the sidewalk, but it appears from 
the affidavits, and is very obvious, that they would not 
unreasonably obstruct such travel. Besides this ques- 
tion is not here involved. The plaintiff makes no com- 
plaint of any injury sustained asatraveler. This being 
so he isin no position to vicariously redress such pub- 
lic wrongs by private action. We have recently held 
that, to maintain a private action for a public nuisance, 
the injury sustained by the plaintiff must be such as 
not merely differs in degree, but in kind from that 
which is sustained by the public. Zettel v. City of 
West Bend. 


MARRIAGE As A CONSIDERATION FOR Con- 
VEYANCE OF Lanp.—In Cohen v. Knox, de- 
cided by the Supreme Court of , California, it 
was held that a conveyance of land by a 
father to his daughter, as an inducement to 
her marriage, would not be set aside at the 
suit of his creditors, although he was actually 
insolvent at the time the deed was made, it 
appearing that the daughter had no knowl- 
edge of her father’s financial condition. The 
court said : 


This question has been very ably and elaborately 
discussed by counsel, and a multitude of authorities 
have been cited. We will not undertake here to review 
these authorities, but will merely state the conclu- 
sions to which they clearly lead. Where one party 
conveys land to another for a valuable and adequate 
consideration, the conveyance will be good against the 
creditors of the grantor, although the latter intended 
thereby to defraud his creditors, if the grantee had no 
knowledge of such intent, and was in no way a partic- 
ipant in the fraudulent purpose. Marriage is the 
highest and most valuable of considerations; and 
when & conveyance is made upon such consideration, 
the grantee, if guiltless of fraud herseif, is in, at least, 
as firm and sure a position as if she had paid in money 
zhe full value of the property conveyed. It has even 





been held that a voluntary conveyance to a daughter, 
intended as a settlement, and without present refer- 
ence to her marriage, wi)l become ex post facto valid 
against creditors and purchasers with only implied 
notice, if upon the credit of the conveyance a person 
has been induced to marry her. Marriage being in its 
nature permanent, and being the most important of 
all civil relations, the law will not lightly allow the 
inducements which have led it to be disturbed. And 
the dowry of a bride, without special proof, is pre- 
sumed to be an inducement to her marriage. The law 
does not require a delicate investigation into the 
quantum of influence which her property has had with 
with her suitor. A few of the many authorities which 
establish the principles above stated are the following: 
(Bump, Fraud. Conv., pp. 305, 806, and cases cited: 
Wait, Fraud. Conv., sec. 212, and cases cited: Magniac 
v. Thompson, 7 Pet. 348; Prewit v. Wilson, 103 U.S. 
22; Wood v. Jackson, 8 Wend. 9; Herring v. Wick- 
ham, 29 Grat. 633; Huston v. Cantril, 11 Leigh, 146, 
155; Sterry v. Arden, 1 Johns. Ch. 260, 271; Brown v. 
Carter, 5 Ves. 877, 878; Otis v. Spencer, 102 Ill. 622; 
Dugan v. Gittings, 48 Amer. Dec. 306.) The case at 
bar presents a clear field for the application of these 
principles. It has none of those peculiarities or com- 
plications of facts which often make it difficult to 
determine what rule of law applies. It is a plain case 
of a conveyance upon the express consideration of 
marriage, which was the direct and immediate 
inducement of the marriage, and made, not only 
without any knowledge of fraud by the grantee, but 
without any intent to defraud on the part of the 
grantor. The court was therefore right in uphold- 
ing the said conveyance against appeilant, claiming 
as a creditor of Bray. 








BICYCLE AND VELOCIPEDE LAW. 


The United States treasury department had 
very little trouble in reaching the conclusion 
that bicycles and velocipedes are ‘‘carriages,”’ 
for the purpose of assessing them with a tariff, 
and that new and unused bicycles were not 
personal effects, so as to escape the impost 
of duty.! A recent lexicographer fails to de- 
fine a bicycle, but describes it as ‘‘A modifi- 
cation of the two-wheeled velocipede, consist- 
ing essentially in a great increase in the re- 
lative size of the driving-wheel, by means of 
which the body of the rider is brought 
more nearly over the center of this wheel, 
and the action of the feet in moving the 
treadles becomes nearly that of walk- 
ing.’’? A velocipede is defined in a stand- 
ard work as ‘‘any kind of carriage driven 
by the feet,’ and says that the word was 


1 Adams’ U. S. Tariff (ed. 1890), p. 99. 

2 Century Dictionary. The kind of bicycle described 
in this recent work is going rapidly out of use, and 
there is no description of the one now supplanting it. 
The vehicle now most in use is not described in the 
above quotation. 
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formerly applied ‘‘to bicycles and tricycles.’’® 


The same authority defines a tricycle as ‘‘A 
three-wheeled machine for traveling on the 
road.’’ In Murray’s New English Dictionary 
a bicycle is defined as ‘‘A machine for rapid 
riding, consisting of a saddle-seat surmount- 
ing two wheels, to which the rider communi- 
cates motion by means of treadles, a two- 
wheeled velocipede.”’ 

In 1880 a man was summoned before the 
police court of Wandsworth, England, for 
riding a bicycle between sunset and sunrise 
without having alight attached toit. He 
pleaded that his machine was not a bicycle, 
but a velocipede; but the magistrate said 
that ‘‘if there were two wheels to the ma- 
chine it was a bicycle.’’ 

In Taylor v. Goodwin ® a question arose 
concerning a bicycle. A statute made it an 
offense to furiously drive a carriage on a 
highway. It appeared that the defendant 
had been riding a bicycle on a highway at a 
furious force on the occasion in question. It 
was objected before the magistrate that a 
bicycle was not within the provisions of the 
statute; but the objection was overruled, 
and the defendant convicted of the charge. 

Upon an appeal his counsel argued that a 
‘‘bicycle’’ is not a ‘‘carriage’’ within the 
meaning of the act, nor could it be said to 
be ‘‘driven’’ in the ordinary sense of the 
term. Bicycles were unknown when the act 
was passed. The act, it was argued, refer- 
red to carriages drawn by horses or other 
animals. A person is never said to ‘‘drive’’ 
a bicycle. The fact that a bicycle has wheels 
did not make it a carriage. A bath-chair or 
a wheelbarrow was not a carriage within the 
act. It was far too wide a construction to 
hold that every apparatus by which a man is 
carried was a ‘‘carriage.’’ Wheeled skates 
would be acarriage under such a construction. 

In oppositicn it was said that the words of 
the statute were ‘‘any sort of carriage.’’ The 
person propelling the bicycle ‘‘drives;’ it. 
He guides the machine and regulates its 
force. Such a machine was clearly within 
the mischief of the act. 

The court was of the opinion that the de- 


83 The Encyclopedia Dictionary. 

4This case has not been reported, because, sup- 
posedly, of its insignificance. 
J. p.4. 

54Q. B. Div. 228,48 L.J. M. C. 104, 40 L. T. Rep. 
458, 27 W. R. 489. 


Referred to in 25 Sol. 





cision of the magistrate was correct. The 
words of the statute were, ‘‘if any person 
riding any horse or beast, or driving any sort 
of carriage, shall ride or drive the same fu- 
riously so as to endanger the life or limb of 
any passenger.’’ ‘‘The expression used,’’ 
said Justice Mellor, ‘‘are wide as possible. 
It may be that bicycles were unknown at the 
time when the act passed, but the legislature 
clearly desired to prohibit the use of any sort 
of carriage in a manner dangerous to the life 
or limb of any passenger. The question is, 
whether a bicycle is a carriage within the mean- 
ingof the act. I think the word ‘carriage’ is 
large enough to include a machine such as a bi- 
cycle which carries the person who gets upon 
it, and I think that such person may be said 
to ‘drive’ it. He guides as well as propels it, 
and may be said to drive it as an engineer is 
said to drive anengine. The furious driving 
of a bicycle is clearly within the meaning of 
the statute, and seemsto me to be within the 
meaning of the words, giving them a reason- 
able construction.’’ 

The case of Williams v. Ellis,* is another 
illustration of statutory construction. A 
local turnpike act enforced a toll ‘‘for every 
horse, mule or other beast drawing any 
coach, sociable, chariot, berlin, landau, vis- 
a-vis, phaeton, curricle,’’ etc., etc., and ‘‘for 
every carriage of whatever description, and 
for whatever purpose, which shall be drawn 
or impelled, or set or kept in motion by steam 
or other power or agency, then being drawn 
by any horse or other beast, or beast of 
draught, 2s.’’ It was sought to charge a 
bicyclist five shillings toll for passing over 
the turnpike; but the toll-keeper was con- 
victed and fined for illegally taking toll. 


The case of Taylor v. Goodwin was relied 
upon, but the court held that it was not ap- 
plicable. ‘‘The present act,’’ said the court, 
‘*begins with imposing a toll upon particular 
carriages which are described as, ‘or other such 
carriage,’ and then impose a further toll upon 
‘every carriage of whatever description, and 
for whatever purpose, impelled by steam or 
any other power not being that of horses.’ 
The carriages here referred to must be car- 
riage ejusdem genesis with the carriages pre- 
viously specified. If a bicycle were held lia- 


65 Q. B. Div. 175, 49 L. J. M. C. 47, 42 L. T. 249, 28 
W. R. 416, 44 J. P. 394. 








264 


THE CENTRAL LAW JOURNAL. 





No. 14 








ble to pay toll as a carriage, I do not know 
where we could draw the line.”’ 
Parkyns v. Preist’ differs from the usual 
bicycle case. A statute provided that ‘‘every 
locomotive propelled by steam, or any other 
than animal power on any turnpike road or 
public highway,’’ should be worked accord- 
ing to certain rules and regulations given. 
The same act defined the word ‘‘locomotive’’ 
to mean ‘‘any locomotive propelled by steam 
or by other than animal power.’’ The owner 
of a tricycle was convicted for not obeying 
these rules and regulations. The machine 
was like an ordinary tricycle, and capable of 
propulsion in the ordinary way by the feet 
of the rider, but with auxiliary steam power 
to assist him, which steam power was, 
_ however, sufficiently powerful to move the 
vehicle if desired without the foot motion. 
In a metal case (size about two feet by two 
feet by nine inches) plaved below the level of 
the seat and near the feet of the rider was a 
small copper tubular boiler and an engine. 
The fuel used was gas evolved from neathy- 
lated spirit or mineral oil. There was no 
smoke, and the exhaust steam was discharged 
into a coiled pipe in another metal case be- 
hind the rider’s seat, and was then condensed 
and returned by a small pump to the boiler 
as hot water. There was no puffing nor 
steam escaping into the atmosphere. The 
power of the engine was about one-horse 
power, and it was capable of driving the 
vehicle on a level road at the rate of nearly 

*ten milesan hour, but not more. When it 
was so driven there was nothing to indicate 
that it was being worked by steam, and noth- 
ing which could frighten horses or cause 
danger to the public using the highway be- 
yond any ordinary tricycle. 

The weight of the machine was about two 
hundred pounds, and the tires were about 
one inch and a half in width, similar to bicy- 
cle wheels, but stouter and stronger, and 
were india rubber, so that no injury could be 
done to the surface of the road by running 
the vehicle upon it. It was fitted witha 
brake sufficiently powerful to stop the ma- 
chine in a few yards against the power of the 
machine even if it continued working, and 
the force applied to the brake to accomplish 
this was far less than the force of the steam. 


77 Q. B. Div. 313, 50 L. J. M. C. 148, 50 L. J. Q.B. 
698, 70 W. R. 13, 45 J. P. 751. 





When the rider was off the seat, an auto- 
matic action raised it and applied the brake, 
thus preventing the machine moving. The 
machine was guided by a handle, and could 
be turned completely around in twice its 
length. There was not a particle of danger 
from an explosion of the boiler. The prin- 
ciple of the inventor was capable of exten- 
sion to larger carriages, but the aid of rub- 
ber tires could not be applied to heavy ma- 
chines. 

The court held that the machine came 
within the definition of a locomotive, although 
it was not known when the act was adopted ; 
and that it was subject to all the rules and 
regulations of the statute. 

The case of State v. Yopp*® was de- 
cided in 1877. The legislature of North 
Carolina passed a statute forbidding every 
person ‘‘to use upon the road of’’ a par- 
ticular turnpike company ‘‘a bicycle, or tricy- 
cle, or other non-horse vehicle, without the ex- 
press permission of the superintendent’’ of 
the road. The defendant contended, in an 
indictment against him for using the road 
without such permission, that the statute de- 
prived him of the use of his property—the 
bicycle,—in a way not injurious to others, 
and was therefore invalid. The court sus- 
tained the statute, saying: ‘‘The statute did 
not deprive the defendant of the use of his 
property—he might have gone another way— 
he might have gone at an opportune time, 
with the express permission of the superin- 
tendent of the road. In any case, he had 
no right to go, using his bicycle, at the peril. 
of other people, he giving rise to such peril.’’ 

A Rhode Island statute required, under a 
penalty, ‘‘every person traveling with any 
carriage or other vehicle, who shall meet any 
other person so traveling on any highway or 
bridge’’ to ‘‘seasonably drive his carriage or 
vehicle to the right of the center of the trav- 
eled part of the road, so as to enable such 
person to pass with his carriage or vehicle 
without interference or interruption.’’ An 
individual riding a bicycle met the defendant 
driving an express wagon on the left of the 
traveled. part of the road, and willfully neg- 
lected to seasonably drive to the right, and 
the wagon and bicycle came into collision. 
The defendant was convicted of a violation 
of the statute, and the case was affirmed on 


897 N. C. 477, 2 Am. St. Rep. 305, 2 S. E. Rep. 458. 
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appeal. The court held the bicycle-to bea 
vehicle, and entitled to all the rights of a 
carriage or wagon. ‘‘The word vehicle,’’ 
said the court, ‘‘is certainly broad enough to 
include any machine which is used and driven 
on the traveled part of the highway for the 
purpose of conveyance upon the highway. 
The purpose of the section is to prevent ac- 
cident or collision, and such accident or col- 
lision may happen from a bicycle and other 
carriage meeting, unless the rule laid down 
in the section is observed.’”® 

The case of Mercer v. Corbin,’? may be 
justly regarded as one of the leading cases 
in this country. It was a civil action to re- 
cover damages for an assault and battery, 
and the damages consisted in recklessly run- 
ning a bicycle propelled along the sidewalk 
of an incorporated town against the plaintiff. 
A statute of the State declared that: ‘‘It shall 
be unlawful for any person to ride or drive 
upon the brick, stone, plank or gravel side- 
walk of any town or village, or upon any 
similar sidewalk for the use of passengers in’’ 
the ‘‘State, unless in the necessary act of 
crossing the same.’’ 

The court held that the action was well 
brought, and the defendant liable, regarding 
the bicycle as a vehicle within the meaning of 
the law and its use on the sidewalk as unlaw- 
ful, although there was no specific intent to 
commit the injury. ‘‘Sidewalks,’’ said the 
court, ‘‘are intended for the use of pedestrians, 
and not for the use by persons in vehicles. 
The manifest purpose of the statute is to 
preserve the sidewalk from use by persons in 
or on vehicles, and if the bicycle can be 
deemed a vehicle, then the appellant had no 
right to rideor drive his bicycle longitudinally 
along the sidewalk. If sidewalks are ex- 
clusively for the use of footmen, then bicycles, 
if they are vehicles, must not be ridden along 
them, since to affirm that sidewalks are ex- 
clusively for the use of footmen necessarily 
implies that they cannot be travelled by ve- 
hicles. It would be a palpable contradiction 
to affirm that footmen have the exclusive 
right to use the sidewalks, and yet concede 
that persons not traveling as pedestrians may 
also rightfully use them. A person on a bi- 


® State v. Collins, 16 R. I. 371, 17 Atl. Rep. 131, 3 
Law. Rep. Ann. 394. 

© 117 Ind. 450, 29 Cent. L. J. 410,3 Law. Rep. Ann. 

1, 20 N. E. Rep. 132, 10 Am. St. Rep. 76. 





cycle is certainly not a footman, and if not, 
then he makes an unlawful use of the sidewalk 
when he rides or drives his bicycle longitud- 
inally along it. It would seem to follow that 
even if a bicycle cannot be considered to be a 
vehicle, still it is unlawful to ride or drive it 
along a way set apart for the exclusive use 
of pedestrians.’’ 

The case of Holland v. Bartch '' was one of 
negligence. The charge was that the defend- 
ant rode a bicycle in the center of the public 
highway at the rate of fifteen miles an hour, 
up to within twenty-five feet of the faces of 
the plaintiff’s horses, whereby they became 
frightened and ran away and injured the 
plaintiff. There were no specific allega- 
tions of negligence or carelessness, except 
that it was charged generally that the de- 
fendant rode carelessly and negligently. It 
was held that there was no cause of action 
stated; for the rider of a bicycle had the 
same rights in the roadway of a public high- 
way asthe drivers of a vehicle drawn by 
horses. ‘‘Although but few courts have 
passed upon and defined the rights of persons 
riding upon and propelling or driving bicycles, 
yet such as have, have unanimously placed 
them upon an equality and governed by the 
same rule as persons riding or driving “any 
other vehicle or carriage, and we think this 
the proper rule to adopt.’’ 

In Swift v. City of Topeka ” was drawn in 
question an ordinance of the city of Topeka, 
which provided that ‘‘it shall be unlawful for 
any person to ride on any bicycle or veloci- 
pede upon any sidewalk in the city of Topeka, 
or acro:s the Kansas river bridge.’’ This 
bridge led from one part of the city to an- 
other, over the Kansas river, was 900 feet long, 
and had the usual roadway for vehicles and 
walks on either side for pedestrians. Swift 
rode a bicycle over the bridge in the roadway, 
and was arrested and fined for so doing, un- 
der this ordinance. On appeal the case was 
reversed, the court holding that if the ordi- 
nance meant to forbid the use of the road- 
way over the bridge by bicycles it was void, 
because it deprived a citizen of the use of a 
public highway, who was following one of the 
new, though now ordinary modesof traveling. 
But the court was inclined, and did construe 


Ul 120 Ind. 46, 22 N. E. Rep. 83 (1889). 
12 48 Kan. 671, 16 Am. St. Rep. 307, 23 Pac. Rep. 1075, 
8 Law. Rep. Ann. 772 (1890). 
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the ordinance as simply forbidding the use of 
the footways of the city and of the bridge, 
and did not forbid the use of the roadway of 
the bridge. 

The park commissioners of New York City, 
‘thave the full and exclusive power to gov- 
ern, manage and direct’’ the parks; ‘‘to pass 
ordinances for the regulation and govern- 
ment thereof,’ and generally in regard to 
them they have ‘‘all the powers and authority 
heretofore possessed by the mayor, aldermen 
and commonwealth of said city in respect to 
to the public parks, squares and places in said 
city.’’ In pursuance of this authority they 
passed an ordinance ‘‘that no bicycle or tri- 
cycle be allowed in the Central or city parks.”’ 
It was claimed that this ordinance was void, 
but the court held that it was not.” 

W. W. Tuornton. 

Indianapolis, Ind. 


18 In Matter of Wright, 29 Hun, 357, 638 How. Pr. 
345, 65 How. Pr. 119, 16 Wk. Dig. 535. 








BANK-- LIABILITY AS COLLECTION AGENT— 
LEX LOCI. 


ST. NICHOLAS BANK V. STATE NAT. BANK. 





Court of Appeals of New York, June 2, 1891. 


1. A bank which receives for collection a draft pay- 
able at a distant place and forwards it to its corre- 
spondent there, is liable for loss caused by the 
insolvency of the latter, though there was no miscon- 
duct or neglect. 


2. The plaintiff, a New York corporation doing 
business in New York city, sent for collection to de- 
fendant, a national bank doing business in Memphis, 
Tenn., a draft payable in Dallas, Tex. Defendant 
forwarded it for collection to its correspondent there, 
who collecte.] the money but became insolvent before it 
was paid over: Held, in an action brought in New 
York, that the court will not be concluded by decis- 
ions of the Tennessee court on the question, based on 
principles of the common law, but will follow its own 
precedents. 


3. Norin the absence of evidence showing where 
the proposition for the arrangement by which the 
paper was sent to defendant for collection, was made 
and accepted, can it be called a Tennessee contract to 
be interpreted according to the law of that State. 


Appeal frum supreme court, general term, first 
department. 

This action was brought to recover the proceeds 
of a draft for $473.57 sent for collection by the 
plaintiff tou the defendant, and paid to the de- 
fendant’s correspondents. The trial resulted in 
the direction of a verdict for the plaintiff for the 
amount demanded. Upon appeal to the general 





term, the judgmert entered uponthe verdict was 
reversed, and a new trial ordered. From the 
order of reversal the plaintiff appealed to this 
court. There is no controversy as to the facts, 
which for the most part were set forth in a stipula- 
tion read upon the trial. They may be summarized 
as follows: The plaintiff is a corporation organ- 
ized under the laws of the State of New York, 
and engaged in the business of banking in the 
city of New York; and the defendant is a cor- 
poration organized under the national banking 
act, and doing business in the city of Memphis. 
For two years prior to the 18th day of November, 
1884, the plaintiff had been accustomed to send 
checks, notes, and drafts to the defendant for 
coilection, including such as were drawn upon 
persons residing ata distance, in the State of 
Texas and elsewhere. The commercial paper 
was inclosed in letters, consisting of printed 
forms, filled out by the insertion in writing of 
the date, the name of the defendant’s cashier. 
and a description of the inclosure. The checks 
and drafts were collected by the defendant, and 
the proceeds were remitted to the plaintiff, less 
one-fourth of 1 per cent., the defendant’s com- 
mission, and the expense incurred in making dis- 
tant collections. On November 10, 1884, the 
plaintiff was the owner and holder of a check for 
$473.57 dated November €, 1884, drawn upon the 
City National Bank of Dallas, Tex., by A. D. 
Aldridge & Co., and payable to the order of 
Henry Levy & Son. This check was indorsed 
by the plaintiff to the defendant for collection, 
and was sent to the latter in the usual course of 
business. The defendant received the check on 
November 13, 1884, and on that day indorsed it 
for collection, and forwarded it by mail to the 
firm of Adams & Leonard, at Dallas, Tex. They 
were at the time, and bad been for many years, 
bankers in good standing at Dallas, and the cor- 
respondents of the defendant. They received the 
check on November 17, 1884, and on that day 
duly presented it for payment to the bank upon 
which it was drawn, and it was immediately paid 
and the proceeds were received by them. They 
then remitted to the defendant a sight draft for 
the amount collected, drawn by them upon Jem- 
ison & Co., of the city of New York. This draft 
was sent by the defendant for collection to the 
First National Bank of New York, and on No- 
vember 24, 1884, was presented to Jemison & Co., 
who, in the mean time, had suspended payment. 
The draft was accordingly protested, and return- 
ed to the defendant. Thereupon the defendant, 
on November 28, 1884, mailed the protested draft 
to the plaintiff, and the plaintiff refused to accept 
it. Adams & Leonard had failed in business 
before the draft on Jemison & Co., was presented 
for payment. The only evidence offered by the 
defendant in opposition to these facts was proof 
of a decision of the Supreme Court of Tennessee, 
in the case of Bank of Louisville v. First Nat. 
Bank of Knoxville, 8 Baxt. 101, which will be re- 
ferred to in the opinion. 
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EARL, J., (after stating the facts as above) : The 


rule has long been established in this State that 
a bank receiving commercial paper for collection, 
in the absence of a special agreement, is liable 
for a loss occasioned by the default of its corre- 
spondents or other agents selected by it to effect 
the collection. Allen v. Bank, 22 Wend. 215; 
Montgomery County Bank v. Albany City Bank, 
7 N. Y. 459; Commercial Bank v. Union Bank, 
11 N. Y. 203; Ayrault v. Pacific Bank, 47 N. Y. 
570; Naser v. Bank, 116 N. Y. 498, 22 N. E. Rep. 
1077. And the same rule prevails in some of the 
other States, in the United States Supreme Court, 
and in England. Titus v. Bank, 35 N. J. Law, 588; 
Wingate v. Bank, 10 Pa. St. 104; Reeves v. Bank, 
8 Ohio St. 465; Tyson v. Bank, 6 Blackf. 225; 
Simpson v. Waldby (Mich.), 30 N. W. Rep. 199; 
Mackersy v. Ramesays, 9 Clark & F. 818. In sach 
a case the collecting bank assumes the obligation 
to collect and pay overor remit the money due 
upon the paper, and the agents it employs to 
effect the collection, whether they be in its own 
banking-house or at some distant place, are its 
agents, and in no sense the agents of the owner 
of the paper. Because they are its agents, it is 
responsible for their misconduct, neglect, or 
other default. Here, when this money was re- 
ceived by Adams & Leonard, the defendant’s 
agents, it was, in law, received by it, and it be- 
came absolutely bound to pay or remit the same 
to the plaintiff. It is difficult to see upon what 
principle the defendant could be held liable if 
Adams & Leonard, its agents, had carelessly 
failed to collect the draft, or had collected it, 
and then purposely misappropriated the proceeds 
thereof, and yet not liable for their failure.to 
pay over the proceeds in consequence of their 
unexplained insolvency. Upon what principle 
can the defendant be held liable for one default 
of its agents, and not for every default? That the 
insolvency of the subagentin sucha case does 
not shield the collecting agent from responsibility 
for the loss has been decided in several cases 
quite analogous to this. Reeves v. Bank, Simp- 
son v. Waldby, and Mackersy v. Ramsays, supra; 
and Bradstreet v. Everson, 72 Pa. St. 124. It is 
not needful now to vindicate the principle upon 
which these cases rest, as that has been sufficiently 
done by learned judges writing the opinions 
therein. They are well supported by many anal- 
ogous cases in other branches of the law, and it 
is believed they lay down the best and safest rule, 
and subserve the wisest commercial policy. The 
case of Indig v. Bank, 80 N. Y. 100, is not opposed 
to these views. There the defendant received a 
note for collection which was payable at the 
Bank of Lowville, and it sent the note directly to 
the bank for payment, which on the next day sent 
a draft for the amount of the note to the defend- 
ant, and failed before the draft reached its des- 
tination, and it was held that the loss did not fall 
upon the defendant. That conclusion was 
reached by holding that the Lowville bank was 
not the agent of the defendant, but that the de- 





fendant was in the same position as if it had sent 
the note to some agent, and he had received the 
proceeds thereof, and had then bought a draft on 
New York of the Lowville bank for the amount, 
and the bank had then failed before the draft was 
paid. The defendant there would have been held 
liable if the Lowville bank bad been its agent for 
the collection of the note. Briggs v. Bank, 89 
N. Y. 182. After Adams & Leonard had received 
payment of the draft, they drew a draft upon 
Jemison & Co. for the amount, and sent that to 
the defendant for the purpose‘of discharging their 
obligation to the defendant. That draft was not 
made for the purpose of remitting the proceeds 
of the collection to the plaintiff, and was not used 
by the defendant for that purpose. It sent the 
draft to the First National Bank of New York for 
collection, intending afterwards to remit the pro- 
ceeds of the collecticn to the plaintiff in some 
other way. After Adams & Leonard and Jemi- 
son & Co. had failed, it sent the worthless draft 
to the plaintiff. By so doing it did not discharge 
its obligations to the plaintiff. If Adams and 
Leonard had purchased a draft of the Dallas bank 
and sent that to the plaintiff, or if it had sent the 
draft to the defendant, and the latter had then 
sent itto the plaintiff, then, according to the 
doctrine of Indig v. Bank, the defendant would 
not have been responsible for the continued solv- 
ency of the Dallas bank. That case was much 
discussed here, and there was much difference of 
opinion about it. Itis a border case, and its doc- 
trine should not be much extended. The de- 
fendant, however, claims that the contract with 
the plaintiff is to be treated asa Tennessee con- 
tract, and that by the law of that State it cannot 
be made liable for this loss. Upon the trial, for 
for the purpose of showing the law of that State 
it put in evidence a decision of the supreme 
court in the case of Bank of Louisville v. First 
Nat. Bank of Knoxville, 8 Baxt. 101. In that 
case a bill of exchange, payable at the First Na- 
tional Bank of Knoxville, was sent by a NewYork 
bank to the Bank of Louisville of collection. It 
was transmitted by the Louisville bank to the 
Knoxville bank, was received by the latter, and 
was subsequently returned unpaid. The cashier 
of the Knoxville bank delivered the bill to a 
notary public in good repute at the time, who 
failed to protest it, by reason of which the right 
of action against the drawer was lost. The 
Louisville bank paid the amount of the bill to the 
New York bank, and then brought suit to recover 
against the Knoxville bank, and failed. It was 
held that, ‘“‘where a bank receives a bill of ex- 
change for collection, payable at a tistant place, 
its liability is discharged by transmitting the 
same, in due time, toa suitable and responsible 
bank or other agent, at the same place of pay- 
ment; and in such case the principal’s assent to 
the employment of a subagent is implied,’’ and 
that, ‘If a debt be lost by negligence of an agent 
to whom a bill of exchange is sent for collection 

the principal or home bank (having complied 
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with its duty, and not being liable to the holders) 
cannot, by voluntarily discharging the claim of 
the payee, maintain an action on the case for 
negligence against the subagent. Such right 
accrues only to the holder or payee of the bill, 
under the circuimstances.’’ That decision was 
not based upon any statute law, but upon the 
principles of the common law, supposed to be 
applicable to the facts of the case. It did not 
make or establish law, but expounded the law, 
and furnished some evidence of what the law 
applicable to that case was—evidence which other 
courts might or might not take or receive as re- 
liable and sufficient; and even the same court, 
upon fuller discussion and more mature consid- 
eration, might, in some subsequent case refuse to 
take the same view of the law. There is nocom- 
mon law peculiar to Tennessee. But the common 
law there is the same as that which prevails here 
and elsewhere, and tae judicial expositions of the 
common law there do not bind the courts here. 
The courts of this State and of other States and 
of the United States, would follow the courts of 
that State in the construction of its statute law. 
But the courts of this State will follow its own 
precedents in the expounding of the general 
common law applicable to commercial transac- 
tions, and so it has been repeatedly held. 
Faulkner v. Hart, 82 N. Y. 413; Swift v. Tyson, 
16 Pet. 1; Oates v. Bank, 100 U. S. 239; Ray v. 
Gas Co., 20 Atl. Rep. 1065, (decided in Pennsyl- 
vania Supreme Court, Jan. 12, 1891). We must, 
therefore, hold that the obligation resting upon 
the defendant was that which the principles of 
the common law, as expressed by the courts of 
this State, placed upon it. If it be said that the 
contract between these parties was made in view 
of the common law, then we must hold that it 
was the common law as expounded here. But it 
cannot be maintained that the contract between 
these parties was a Tennessee contract. It is by 
no means clear, even, that it can be held that the 
contract was made there. It does not certainly 
appear where it was made. It cannot be said 
that a new contract was made every time a piece 
of paper was sent by the plaintiff to the defend- 
ant for collection. There was a genera) contract 
between the parties, which was either created by 
some negotiation, or which grew out of the course 
of business between them, that the defendant 
should collect the paper sent to it forthe compen- 
sation to be allowed. If that contract was made 
by correspondence, the plaintiff making a proposi- 
tion by mail, and the defendant accepting it by 
mail, then, when the acceptance was put in the 
mail at Memphis, the contract was complete, and 
had its inception there. If the proposition came 
from the defendant, and was accepted in the same 
way in New York, then it would have to be 
treated as made in New York. In the absence of 
more proof than we have here, it cannot be 
assumed that this contract was made in Tennessee. 
Nor is this to be regarded asa Tennessee con- 
tract, for the reason that it was to be performed 





there, so that the defendant can claim that its 
obligations and interpretation are to be governed 
by Tennessee law. We cannot perceive how any 
substantial part of the contract was to be per- 
formed in Tennessee. The defendant was to 
collect this draft in Texas, and pay its proceeds, 
less its compensation, to the plaintiff in New 
York, and so the contract was to be performed in 
Texas and New York. Adams & Leonard col- 
lected the draft for the defendant in Texas, and 
sent it their own draft on Jemison & Co. This 
draft the defendant sent to the First National 
Bank of New York for collection and credit. If 
the draft had been paid, then the defendant 
would have bad credit for the amount with that 
bank, and would probably have sent its own 
draft on that bank to the plaintiff for the amount 
of the collected draft, less its compensation, and 
that bank would have paid that draft on presenta- 
tion, and thus the proceeds of the collected draft 
would finally have reached the plaintiff, and the 
obligation of the defendant would then and not 
until then, have been fully discharged. So, al- 
ways, the defendant baving collected a draft sent 
to it by the plaintiff, and received the pro- 
ceeds thereof, would, in the ordinary course of 
business, discharge its obligation to the plaintiff 
by payment through its corresponding bank in 
New York. Therefore we think it is quite clear 
that this contract cannot, in any view, be treated 
as a Tennessee contract, subject in any way to 
the-law of tnat State. Our conclusion, therefore, 
is that the order of the general term should be 
reversed, and the judgment entered upon the 
verdict affirmed, with’cozts. All ccneur. 


Nore.—The principal case is an addition to the irrec- 
oncilable conflict upon the question of the liability of 
a bank as a collecting agent, for the negligence or de- 
fault of its subagents and correspondents. It re- 
verses the decision of the supreme court \12N. Y. 
Supp. 864), which distinguishes the case from most of 
the decisiors sustaining the liability of the bank, 
because there-was neither wrong, inattention, nor care- 
lessness on which the liability of the defendant could 
be based. This view of the question was approved in 
editorial comment upon the decision in the issue of 
March 27, 1891 (32 Cent. L. J. 265; see also 32 Cent. 
L. J. 49), and it is doubtful whether the opposing 
doctrire that the bank as a collecting agent is an inde- 
pendent contractor, and that the instrumentalities 
employed by it are its agents, for whose acts it is 
uncer all circumstances liable, and not the subagents 
of the owner of the draft, can be sustained on princi- 
ple or the weight of authority. Without doubt, 
however, it is the established rule in New York and 
has been adopted in a number of other States as 
shown by the cases cited in the principal opinion. 

The United States Supreme Court, whose decisions 
are entitled to special weight on questions of commer- 
cial law of general application, in the case of Exchange 
Nat. Bank v. Third Nat. Bank, 112 U. S. 276, has sus- 
tained the New York rule. A Pittsburg bank sent toa 
New York bank for collection, drafts on a Newark 
company. The New York bank transmitted them to 
its correspondent in Newark by whom they were pre- 
sented to the secretary of the company. Upon his 
refusal to accept them as secretary, the correspond- 
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ent took from him his individual acceptance therefor, 
without giving notice to the Pittsburg bank until 
after the first of the drafts had matured. By that 
time the drawers and indorser had become insolvent. 
It was held that the New York bank was liable to the 
Pittsburg bank for the loss incurred through the neg- 
ligence of the Newark bank. ‘Che court follows Allen 
vy. Bank, 22 Wend. 215, and holds that: ‘‘whether the 
draft is payable in the place where the bank receiving 
it for collection is situated, or in anotner place, the 
holder is aware that the collection must be made by a 
competent agent. In either case there is an implied 
contract of the bank that the proper measures shall be 
used to collect the draft, and a right on the part of its 
owners to presume that proper agents will be em- 
ployed, he having no knowledge of the agents. There 
is, therefore, no reason for liability or exemption from 
liability iz the one case which does not epply to the 
other.”? That case (Allen v. Merchants’ Bank, 22 
Wend. 215), is really the leading authority upon that 
view of the question in this country. It was decided in 
1839 by a divided court, the minority being Chancellor 
Walworth and nine senators for affirmance, while 
Senator Verplanck with whom thirteen senators con- 
curred, resting mainly on the authority of Van Wart 
v. Wooley, 3 Barn. & C. 439, read an opinion for re- 
versal which has been quoted in almost every succee4- 
ing case that has adhered to the New Yorkrule. In 
discussing the contract implied in the delivery of a 
draft to a bank for collection he says: ‘*‘What, then, is 
the ordinary undertaking, contract or agreement of a 
bank with one of its dealers, in the case of un ordi- 
nary deposit of a domestic note or bill, payable in the 
same town received for collection? It is a contract 
made with a corporate body and having only a legal 
existence, and governed by directors who can act only 
by officers and agents; or if it be with a private 
banker, he, too, is known to carry on his business by 
clerks and agents. Tbe contract itself is to perform 
certain duties necessary for the collection of the paper 
and the security of the holder. But neither legal con- 
struction nor the common understanding of men of 
business can regard this contract (unless there be 
some express understanding to that effect), as an 
appointment of the bank, as an attorney or personal 
representative of the owners of the paper, authorized 
to select other agents for the purpose of collecting the 
note and nothing more. There is a wide difference 
made as well by positive law, as by the reason of the 
thing itself, between a contract or undertaking to do a 
thing, and the delegation of an agent or attorney to do 
the same thing—between a contract for building a 
house (for example), and the appointment of an over- 
seer or superintendent, authorized and undertaking 
to act for the principal. In having a house built, the 
contractor is bound to answer for any negligence or 
default in the performance of the contract, although 
such negligence or default be not his own, but that of 
some subcontractor or under workman. Not so the 
mere representative agent, who discharges his whole 
duty if he acts with good faith and ordinary diligence 
in the selection of his materials, the forming of his 
contracts and the choice of his workmen. Now, in 
the case of a deposit for collection of a domestic note 
or bill payable in the same town, no one can imagine 
that this, instead of being a contract with the bank to 
use the proper means for collecting the paper, isa 
mere delegation of powertoact as an attorney for 
that purpose. If this were so, and it should happen 


that by the fraud, the carelessness, or the ignorance 


of a clerk or teller, the only responsible parties were 
discharged, or the note itself lost or destroyed, i 





would be a sufficient defense for the bank if it could 
show that the directors had employed ordinary care 
and caution in selecting their officers; or any similar 
defense which would be good in the mouth of an 
attorney in fact, or a steward acting in good faith for 
his principal, whose word was to be trusted in any 
transaction. Ifsuch were the understanding of this 
business, and the merchant had to trust tothe re- 
sponsibility of the teller or clerk through whose 
hands his paper may pass, and not to that of the bank 
which employs them, few deposits for collection 
would be made, and it would soon be found expedient 
to deal only with banks or bankers who would 
guaranty their officers. But the natural and general 
understanding of men of business is surely not this; 
it is that of an implied agreement with the bank itself, 
of whose officers and agents they have no knowledge, 
with whom they ‘have no privity of contract.’’ 

The other cases holding this view of this question, 
not cited in the principal opinion are Taber v. Perrot, 
2 Gall. 565, decided in 1815; Kent v. Dasson Bank, 13 
Blatchf. 237, arising out of exactly parallel facts; 
American Express Co. v. Haire, 21 Ind. 4; the recent 
cases, Power v. First Nat. Bank, 12 Pac. Rep. 597, 
6 Mont. 251 (decided in the territorial court of 
Montana, January 1887, the opinion in which contains 
a thorough and discriminating review of the authori- 
ties); and Streissguth v. National Ger. Am. Bk., 44 
N. W. Rep. 797. In Simpson v. Waldby, 30 N. W. 
Rep. 199, 63 Mich. 439, (cited in the principal 
case) where the loss was occasioned by the insolvency 
of the collecting bank, the opinion notes the fact that 
in most of the cases cited in support of the New York 
rule as well as those opposed to it, the loss was occa- 
sioned by the negligence or default of the notary or 
agent. But upon considering, the authorities finds 
itself unable to-make any distinction upon that 
ground. The distinction was made, however, by the 
New York Supreme Court in the decision which is 
reversed by the principal case (12 N. Y. Supp. 864; 
32 Cent. L. J. 265). 

The opposing rule has been nowhere more effect- 
ively stated than in the dissenting opinion of Chan- 
cellor Walworth. He says: “Itis a general rule of 
law, that banks and other corporations, as well as 
individuals, are liable for the acts and omissions of 
their general officers and servants, in relation to any 
business intrusted to the corporation or individual to 
be transacted. But this rule does not apply toa case 
where, from the nature of the business to be per- 
formed, it cannot be done by any of the ordinary of- 
ficers or servants of the corporation or individual, but 
must be intrusted toa subagent employed for that 
special purpose; or where by the usages of trade it is 
customary to employ a special agent for the purpose 
of transacting the business. Here, from the very 
nature of the business to be transacted, and from the 
general usage in such cases, it was necessary to em- 
ploy a bank or other agent in Philadelphia for the 
special purpose of negotiating this bill of exchange, 
and of receiving the payment thereof, if it should be 
duly honored. Prima facie, the risk of the neglect of 
such foreign banks or other special agent to negotiate 
the bill properly should be upon the owner of the 
bill who has impliedly authorized the employment of 
such special subagent. I admit that if it had been the 
custom of the banks to receive a commission or com- 
pensation for the collection of such bills or notes, for 
the difference of exchange between the two places 
and the actual expense of negotiation, it might very 


properly have been considered as inthe nature of a 
del credere commission, so as to render such banks 
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legally liable for the loss that might be occasioned by 
the negligence or misconduct of their corresponding 
banks or agents. The incidental benefit which the 
bank in New York might receive, in having the money 
collected through that institution, from the 
chance of its remaining there asa deposit for a 
a short time after it was collected, was un- 
doubtedly a sufficient consideration for an implied 
agreement on the part of the bank, that the bill 
should not be lost to the plaintiffs by reason of any 
negligence on the part of the bank, or its officers or 
servants. * * * * Butit certainly would be going 
very far to say that this mere chance of benefit to the 
bank was in fact a del credere commission, from which 
an agreement to warrant the plaintiffs against loss 
from mistakes and negligence of the corresponding 
bank or agent could be legally inferred.” Allen v. 
Bank, 22 Wend. 224. 

This has come to be known as the Massachusetts 
rule and itis certainly more in accord with modern 
methods of doing business. It will be found to be 
supported by the following cases: Fabens v. Mercan- 
tile bank, 23 Pick. 330; Dorchester & M. B. v. N. E. 
Bank, 1 Cush. 177; Darling v. Stanwood, 14 Allen, 504; 
Lawrence v. Stonington Bank, 6 Conn. 521; East 
Haddan Bank v. Scovil, 12 Conn. 303; Bank v. Ober, 
31 Kan. 599, 3 Pac. Rep. 324; tna Ins. Co. v. Alton 
City Bank, 25 Ill. 248; Gerelick v. Nat. Bank, 56 Iowa, 
434, 9 N. W. Rep. 328; Citizens’ Bank v. Howell, 8 
Md. 530; Jackson v. Union Bank, 6 Harrington & J. 
146; Tiernan v. Coml. Bank, 7 How. 648; Agricultural 
Bank v. Coml. Bank, 7 S. & M. 592; Bowling v. 
Arthur, 34 Miss. 41; Daly v. Butchers’ & D. Bank, 56 
Mo. 94; Bank of Louisville v. First Nat. Bank, 8 
Baxt. 101; Stacy v. Dane Co. Bank, 12 Wis. 629; 
Hyde v. Planters’ Bank, 17 La. Ann. 560; Baldwin v. 
Bank of La., 1 La. Ann. 13; Merchants’ Bank v. 
Goodman, 109 Pa. St. 422; Mechanics’ Bank v. Earp, 
4 Rawle, 384; Bellenine v. U. S. Bank, 4 Whart. 105. 

Won. L. MURFREE, JR. 


JETSAM AND FLOTSAM. 





A CORPORATION CATECHISM. 


Question. What is a corporation? 

Answer. An association founded for the purpose of 
issuing stock, which the first holders get for nothing 
and the second holders pay a premium for. 

Q. What is a charter member? 

A. A person let into a corporation on the ground 
floor, while the dear public has to climb a ladder and 
get in at the second story windows. 

Q. What is common stock? 

A. That kind thatis lying around loose when the 
corporation starts business. 

Q. What is preferred stock? 

A. The kind everybody prefers to have after the 
charter members have unloaded all their common. 

Q. What are dividends? 

A. The small per centages of the stockholders’ 
money which they ever get back again. 

Q. What are bonds? 

A. Fetters for tying up the money of those capital- 
ists who are too smart to buy stock. 

Q. What is a receiver? 

A. A gentleman with cool nerves who comes in at 
a certain stage of the game and takes all within reach. 

Q. What is a receiver’s certificate? 





bondholders that the receiver is a bigger man than all 
of them put together. 

Q. What is a construction account? : 

A. A convenient device for accounting for the 
money which the dear public knows it has paid over, 
and which the corporation can’t produce on demand. 

Q. What is a balance sheet? 

A. A mathematical demonstration that two and 
two make seven. 

Q. What is a report? 

A. A legal formula whereby a corporation inquires 
whether the public authorities can see any green in 
its eye. 

Q. What do the public authorities require of a cor- 
poration? 

A. That when it bleeds the dear public, it shall do 
so with as little pain as possible to the victim. 

Q. And what redress has the victim if the corpora- 
tion defies the law? 

A. .Profanity. 





“RATS” AS AN EXCEPTION IN Law OF ToRTS.— 
The CENTRAL LAW JOURNAL Contains two answers to 
the question we asked in the May number, as to what 
case the student had in mind when he mentioned 
“rats” along with the act of God and the public 
enemy as exceptions to the rule in Fletcher v. Ry. 
lands. G. H. W., of Cincinnati, answers rightly, 
Carstairs v. Taylor, L. R., 6 Exch. 217, and the editor 
taking the matter seriously, says: “Though as a 
matter of humor the exception may be so stated, it is 
in no sense correct,” and he proceeds to show that 
any other vis major as well as rats would have relieved 
the defendant from liability, especially if the artificial 
work which was the source of the danger, were main- 
tained for the benefit of both parties; all of which is 
quite true. Another correspondent, B. K. Miller, Jr., 
of Milwaukee, says: ‘*The case which the student had 
in his mind may have been of the following: 18 Chicago 
L. N. 158; 20 Am. L. Rev. 247; L. R. 16 Q. B. Div. 
629; L. R. 17 Id. 670; 23 Cent. L. J. 218; 87 Alb. L. J. 
137; 21 Chicago L. N. 449; 39 Fed. Rep. 562.” Car- 
stairs v. Taylor, L. R., 6 Exch. 217, is not referred to, 
It would seem that rats run all through the cases.— 
NewJersey Law Journal. 


HUMORS OF THE LAW. 





Are you the judge of reprobates? said an old lady 
Saturday, as she walked into Judge Monahan’s office. 
“T am the judge of probate,” was the reply. ‘Well, 
that’s it, I expect,”? quoth the old lady. You see, my 
husband died detested and left me several little infi- 
dels, and I want to be their executioner.” 


“No,” said the condemned, ‘I don’t think much of 
your judges; there’s nothing polite or gentlemanly 
about ’em, you know. There’s Recorder Smyth, for 
instance. He gets me into his court and asks me, 
‘Are you guilty or not guilty? And when I tells him, 
‘Not guilty,’ instead of taking my word as one gentle- 
man should take another’s, he goes to work and ledves 
it to a dozen fellows that never knew me a second in 
all their lives. ’Tain’t square, that’s what I say; and 
*tain’t good manners, neither.” 


A short time ago an old negro was up before Judge 
Guerry, of Dawson, charged with some trivial offense. 
““Haven’t you a lawyer, old man?’ inquired the 


A. A paper which certifies to stockholders —y udge. 
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ob de co’t.”? 


A lawyer walked down the street recently with his 
arms filled with a lot of law-books. A friend, meeting 
him, remarked, pointing to the books: 

“Why, I thought you carried all that stuffin your 
head?” 

“T do,’’ quickly replied the lawyer, with a knowing 
wink; “these are for the judges.””—Green Bag. 


In one of the numerous trials of the Snow-Alley 
ease, R. G. Ingersoll told to the jury the following 
story to illustrate his explanation of the fabulous 
values that stocks and bonds sometimes possess in the 
eyes of their makers: . 

When I lived out in Illinois there was a fellow in 
our town who owned a yellow dog. It was one of the 
most worthless curs you ever saw—one that nobody 
would have around if he could help it. Well this fel- 

ow thought his dog was a treasure, and one day he 
was. around town trying to sell him for $150. Every- 
body laughed at him. 

A day or two later the boys saw him on the street 
again without his dog. 

Where’s your dog? they asked. 

I’ve sold him. 

What did you get for him? 

One hundred and fifty dollars. 

Well, there was a sensation. One hundred and fifty 
dollars for that worthless pup? they said. 

Yes, sir, that’s what I got. 

Then somebody asked: Did you get your pay in 
eash? 

Well, no, not exactly. I took my pay in cats, at $75 
a cat. 


A Maryland judge recently held Bavaria to bea 
province of Austria; and a Baltimore attorney cited 
“that eminent English barrister Justinian one of the 
early authorities on the law of bailments.”’ 
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1. ACTION FOR PERSONAL INJURIES—Abatement.—An 
action against a railroad company for personal! injuries, 
pending when the act of November 12, 1889, amending 
section 2967 of the Code, was passed, was not abated by 
the death of the plaintiff; noris that act, as applicable 
to actions pending at the time of its passage, unconsti- 
tutional.—Pritchard v. Savannah St. ¢ R. R. R. Co., Ga., 
13 8, E. Rep. 493. 

2. ADMIRALTY— Maritime Contracts. — Contracts for 
work to be performed and materials to be furnished in 
completing and equipping a new vessel, left uncom- 
pleted by her builders, where such contracts are entered 
into and have their inception after the vessel has been 
launched and named, and become capable of being 
identified as a vessel, are maritime contracts.— The 
Manhattan, U. 8. D. C. (Wash.), 46 Fed. Rep. 797. 

3, ADMIRALTY — Personal Injury.—Where libelant, a 
stevedore did not make use of the fixed iron ladder be- 
longing to a vessel in descending into her hold, but 
instead used a temporary wooden ladder, which broke 
under him, allowing him to fall into the hold, and it did 
not appear who placed a wooden ladder in the hatch, 
the ship was held not liable for libelant’s injury.— The 
Pieter De Conick, U. 8. D. C. (N. Y.), 46 Fed. Rep. 795. 

4. ADVERSE POSSESSION.—The fee of lands held under 
an imperfect grant vests for the first time upon the 
issue of a patent, and no length of adverse possession 
prior thereto will support the statute of limitations.— 
Anzar v. Miller, Cal., 27 Pac. Rep. 299. 

5. ALIENS—Naturalization—Jurisdiction.—The munic- 
ipal court of the city of Biddeford, January 24, 1888, did 
not have a clerk within the intent and meaning of the 
federal statute, therefore had no jurisdiction over ap- 
plications for naturalization of aliens, and no authority 
to receive and record their declarations of intention to 
become naturalized.—In re Dean, Me., 22 Atl. Rep. 385. 


6. APPEAL.—A statement of facts settled by a judge 
who tried a cause, but after he had ceased tobe a 
judicial officer, is not a settlement, within the meaning 
of Acts Wash. 1890, p. 334, which provides that such 
statement shall be settled by the “‘courtor judge who 
tried the cause.”—Faulconer v. Warner, Wash., 27 Pac. 
Rep. 274. 


7. APPEAL—Amendment of Pleading.—In an appeal 
from the county court to the district court there may 
be claimed by an amended petition an amount of dam- 
ages equal to that which could have been recovered in 
the county court.—Volland v. Baker, Neb., 49 N. W. Rep. 
381. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Clauses 
in the assignments of insolvents, requiring releases 
from creditors accepting dividends, regaraed with 
great disfavor by courts.—Curtain v. Talley, U. 8. C0. C. 
(Va.), 46 Fed. Rep. 580. 


9. ASSIGNMENT FOR BENEFIT OF CREDITORS — Mort- 
gage.—A mortgage of real property, which has not been 
deposited for record with the recorder of the proper 
county, before an assignment of the property by the 
mortgagor for the benefit of his creditors takes effect, 
is not avalid lien upon the property, as against the 
assignee or the creditors, nor does it become so by be- 
ing subsequently recorded.—Betz v. Snyder, Ohio, 28 N. 
E. Rep. 234. 


10. ASSIGNMENT FOR BENEFIT OF CREDITORS—Trade- 
marks.—The good- wil! and trade-marks of the business 
of an insolvent manufacturing corporation pass to its 
assignee under a deed assigning “all its estate and 
property, of whatever kind and wherever situated,’ 
and are acquired by the purchaser of the entire estab- 
lishment at an assignee’s sale, advertised as a sale of 
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the “cotton duck mills well known as the ‘Druid Mills,’ 
in full operation, with the machinery for manufactur- 
ing all kinds of cotton duck, awnings, etc., all the well- 
known ‘Druid Mills’ brand.’’— Wilmer v. Thomas, Md., 22 
Atl. Rep. 401. 

ll. ATTORNEY AND CLIENT.—W hile the relation of at- 
torney and client continues, the attorney can, as against 
his client, acquire no beneficial interest in or title to the 
subject matter of the litigation, antagonistic to the 
title or interest of his client. Whether or not such title 
so acquired can be assailed by athird party is a question 
upon which the members of this court are not agreed.— 
Yerkes v. Crum, N. Dak., 49 N. W. Rep. 422. 

12. BAILMENT.—Where a gratuitous bailee of corpo- 
rate stock delivers the same to the company without 
authority, and the stock is converted to the use of the 
company the bailee is liable for its value, irrespective 
of what his intentions were in the premises.—Hubbell v. 
Blandy, Mich., 49 N. W. Rep. 502. 

13. CARRIERS OF PASSENGERS—Horse cars.—Whether 
it is negligence in a street railway company 
not to guard its horse cars so as to prevent 
passengers from getting on or off the front 
platform is a question of fact for the jury, notwith- 
standing that the city ordinances require such cars to 
be so guarded.—Archer v. Ft. Wayne ¢ E. Ry. Co., Mich., 
49 N. W. Rep. 488. 

14. CHATTEL MORTGAGES —Where a chattel mortgage 
was executed on December 30, 1886, unaccompanied by 
change of possession, and not recorded until December 
26, 1887, it is void, as against an intervening creditor 
and subsequent mortgagee, under How. St. Mich. § 6193, 
providing that a mortgage on gouds, unaccompanied 
by change of possession, shall be void as against such 
creditor, unless filed for record, although the subse. 
quent mortgage was not given until December 30, 1887. 
— Dempsey v. Pforzheimer, Mich., 49 N. W. Rep. 465. 

15. CHATTEL MORTGAGES—Record. — An unrecorded 
chatte! mortgage is void as against a creditor of the 
mortgagor who takes possession of the mortgaged 
goods as security for his = upon a written order of 
the mortgagor, since he holds px ion as pledgeor, 
and not as agent.—Scarry v. Bennett, Ind., 28 N. E Rep. 
231. 

16. CHECK—Acceptance. — A verbal acceptance of a 
check by the draweeis valid and binding as if the ac- 
ceptance was in writing.—Farmers’ ¢ Merchants’ Bank v. 
Dunbier, Neb., 49 N. W. Rep. 376. 

17. CHINESE—Unlawful Landing.—An indictment un- 
der Act Cong. May, 6, 1882 (22 St. p. 61), making it un- 
lawful for any person “‘to aid or abet the landing in the 
United States from any vessel of any Chinese person 
not lawfully entitled to enter the United States,” must 
state facts sufficient to show that the Chinese person 
was one prohibited from landing, and that he was 
brought on the same vessel from which he landed on a 
voyage which terminated at the time of the landing. It 
is demurrable if it merely shows that he was a Chinese 
laborer, and alleges that he was not lawfully entitled 
to enter the United States, and that he landed from a 
certain vessel.—United States v. Trumbull, U. 8. D. C. 
(Wash.), 46 Fed. Rep. 755. 


18. CONSTITUTIONAL LAW—Occupation Tax.—The pro- 
visions of subdivision 8, § 52, art. 2, ch. 14, Comp. St. 
authorizing cities to levy and collect occupation taxes, 
is not repugnant to sections 1 and 6 of article 9 of the 
constitution.— Templeton v. City of Tekamah, Neb., 49 N. 
W. Rep. 373. 


19. CONSTITUTIONAL LAW—Taking Private Property.— 
For the purpose of improving a navigable river the 
government erected a dam, which raised the level of 
the river, and thus prevented the owner of adjoining 
rice fields from draining his canals into the river be- 
tween high and low water marks, as he had previously 
done, but did not actually invade his premises. Held, 
that the injury to the rice fields did not constitute a 
taking of private property, within the meaning of the 
constitutional prohibition against taking private prop- 








erty for public use without just compensation.— Mills 
v. United States, U. 8. D. C. (Ga.), 46 Fed. Rep. 738. 

20. CONTRACT—Options—Evidence.— Where the con- 
tract sued upon was written on a sheet, with rules of 
the produce exchange printed at the head, and plaintiff 
testified that it was no part of the contract, and that 
the contract had no connection with the exchange, it 
was errorto exclude evidence tending to show that it 
was an exchange contract, as well as the exchange rules 
governing such contracts.—Berry v. Kowaisky, Cal., 27 
Pac. Rep. 286. 

21. CONVERSION.—It is no defense to an action for 
conversion af cigars that the owner’s vendor had vio- 
lated the revenue laws, and thereby forfeited the same 
tothe United States, when no proceedings had been 
broaght, as the title to goods forfeited does not vest un- 
til after judicial condemnation. — Wessels v. Beeman, 
Mich., 49 N. W. Rep. 484. 

22. CREDITORS’ BILL—W hen Maintainable.—A creditor 
of a corporation obtained a judgment in personam 
against it in a federa! court of Kansas. On the return 
of execution unsatisfied in that State, he instituted at- 
tachment proceedings in a State court of Missouri 
egainst land there situated, the legal title to which was 
in the directors, and held by them in trust for the cor- 
poration. Held that, after securing a lien against this 
land by prosecuting the attachment to judgment, the 
creditor had the right to maintain a bill in equity in the 
State court to remove the obstruction of the legal title 
in the directors, and to subject the property to the pay- 
ment of his debt, without first issuing an execution on 
the judgment.—Chicago ¢ A. Bridge Co. v. Anglo Ameri- 
can Packing g Provision Co., U. 8. ©. C. (Mo.), 46 Fed. Rep. 
584 


23. CRIMINAL EVIDENCE—Homicide.—In a trial for 
murder, where the defendant, immediately after slay- 
ing the deceased, proceeded to shoot at, chase, threat- 
en, and endeavor to kill the mother of the deceased, 
who was present and witnessed the killing, such subse- 
quent threats and acts of the defendant are admissible 
in evidence-as part of the res geste, and to show the 
animus of the defendant.—XKillins v. State, Fla., 9 South. 
Rep. 711. 

24. CRIMINAL Law—Lascivious Cohabitation.—In the 
offense of lewd and lascivious association and cohabi- 
tation, under section 7, p. 375, McClel. Dig., there is in- 
cluded both lewd and lascivious intercourse and a liv- 
ing or dwelling together as if the conjugal relation ex- 
isted between the parties.— Pinson v. State, Fla., 9 South. 
Rep. 700. 

25. CRIMINAL LAW—Suspension of Sentence.—Courts 
have no power to suspend sentence except for short 
periods pending the determination of other motions or 
considerations arising in the cause after verdict.— 
United States v. Wilson, U.S.C. C. (Idaho), 46 Fed. Rep. 
748. 


26. CRIMINAL LAW — Unlawful Cohabitation.—ln the 
trial of such offense as well as of its kindred 
offenses of adultery and bigamy, as defined by 
the laws of the United States, proof of the ex- 
istence of the marriage relation is pertinent; it being a 
collateral fact which aids in explaining the association 
ofaman and woman, and tends to show whether such 
association is justified and innocent, or that of unlaw- 
ful cobabitation.— United States v. Higgerson, U.8.C.C. 
(Idaho), 46 Fed. Rep. 750. 

27. DEATH BY WRONGFUL AcT.—Where suit is brought 
under Rev. St. Tex. art. 2899, which gives a right of ac- 
tion for death caused by gross negligence, it is reversi- 
ble error to omit to charge the jury that a recovery 
cannot be had unless the defendant was guilty of gross 
negligence, and to give them a definition of gross neg - 
ligence.—Galceston, H. G S.A. Ry. Co. v. Cook, Tex., 168. 
W. Rep. 1038. 

28. DEED — Reformation. — Parties being upon a lot 
made an oral contract of sale. The area was known by 
both, and one line was marked by a board fence. The 
deed made pursuant thereto called for 1, 031 square feet 
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beyond the fence: Held, that the vendor might prove 
the original contract by parol evidence and have the 
deed reformed in accordance therewith.— Goode v. Riley 
Mass., 28 N. E. Rep. 228. . 

29. DEED — Water-rights.— A conveyance of land, 

“‘with all appurtenances,” conveys the grantor’s water- 
right necessary to its use and enjoyment.—Sweetland v. 
Olsen, Mont., 27 Pac. Rep. 339. 
#30. DivorcE—Separation of Property.—A demand for 
a separation of property may be cumulated with a de- 
mand for a separation from bed and board.— Williams v. 
Goss, La., 9 South. Rep. 750. 

31. Equiry — Accounting. — One who has been the 
financial adviser and agent of another for years cannot 
invoke the aid of acourt of equity to have an account- 
ing between them, on the ground that he had paid cer 
tain debts and become an indorser, as he is presumed 
to know the amounts he has received from and paid 
out for his principal, and an account existing between 
them is not mutual.—Nash v. Burchard, Mich., 49N. W. 
Rep. 492. 

32. EXECUTION.—The personal property of A cannot 
lawfully be seized and sold under an execution against 
B, although the latter has it in his possession as agent 
or bailee for the owner.—Heberling v. Jaggar, Minn., 49 
N. W. Rep. 396. 

33. EXECUTION—Principal and Surety.—Where, after 
the death of the principal maker of a note, judgment is 
rendered against those who signed it as sureties, and 
the judgment is paid by one of the defendants, he can- 
not have execution afterwards issued on the judgment 
and levied on the property of his co-defendants.— Ft. 
Worth Nat. Bank v. Daugherty, Tex., 165. W. Rep. 1028. 

34. EXECUTORS AND ADMINISTRATORS —False Repre- 
sentations.—The financial condition of an estate may 
be the subject of false representation by an executor 
or administrator having charge the-zeof.— Winston v. 
Young, Minn., 49 N. W. Rep. 521. 

35. FACTORS AND BROKERS—Return of Goods.—Goods 
being consigned by plaintiff to defendant to sell on 
comission, under a contract specifying 30 days as the 
period for making such sales, and that all goods not 
returned “at the expiration” of that time, with ex- 
press charges prepaid, should be treated as sold to the 
defendant, held, thatthe factor (defendant) was entitled 
to a reasonable time after the lapse of the 30 days to 
return the goods.—Main v. Oien, Minn., 49N. W. Rep. 
523. 

36. FEDERAL CourTs—Transfer of Causes.—Transfer 
of causes to national courts, under the admission act of 
Idaho, and may be made by certified copies of the files 
and records, and such courts have no power to compel 
a State court to transmit its files and papers. The re- 
cord must show that the facts at the commencement of 
the action were such as would give the United States 
court jurisdiction had it then existed.—Back v. Sierra 
Nevada Consolidated Min. Co., U. 8. C. C. (Idaho), 46 Fed. 
Rep. 673. 

87. FRAUDS, STATUTE OF— Agreement to Lease.—An 
agreement to sublet rooms, “the lease to be in substan- 
tial accordance with the blank form hereunto annexed.”’ 
and to be made subject in all respect to the terms and 
conditions of an “agreement and lease’ to be made by 
the owners co the lessor, is a sufficient memorandum 
of the terms of the lease to satisfy the statute of frauds, 
after the lease to the lessors referred to has been exe- 
cuted.—Freeland v. Ritz, Mass., 28 N. E. Rep. 226. 

38. FRAUBULENT CONVEYANCES. — A conveyance of 
real estate by an insolvent debtor which, standing 
alone, would be void as a preference under our insolv- 
ent law, is not thus avoided if it be made pursuant to a 
prior valid and enforceable contract legally obligating 
the debtor to make the conveyance.— Williams v. Clark, 
Minn., 49 N. W. Rep. 398. 

89. FRAUDULENT CONVEYANCES.— When a creditor, 
who became such subsequent to the execution of a vol- 
untary conveyance made by his debtor, attacks the 
conveyance as void by the operation of the statute of 





frauds, the burden is upon him of showing that the 
actual intent existec in the mind of the parties to the 
conveyance at the time of its execution to hinder, de- 
lay, or defraud creditors.—Zinn v. Brinkerhoff, N. J., 22 
Atl. Rep. 347. 

40, FRAUDULENT CONVEYANCES—Husband and Wife.— 
A voluntary deed from a husband to his wife, bearing 
date March lst, which was not acknowledged and re- 
corded until December following, is void as against 
intervening contract creditors who had no notice of its 
execution especially when there was no change of pos- 
session.— McGhee v. Importers’ § Traders’ Nat. Bank, Ala., 
9 South. Rep. 734. 

41. GUARDIAN AND WARD—Ward’s Property.—A tutor 
cannot legally appropriate to his own use the property 
of minor children, placed in his charge by the court; 
nor can creditors recover property of minors, and have 
it brought into an insolvency, because the tutor has 
transacted with reference to the property as if his own. 
It had not been converted. There was no question of 
identification. It is therefore the property of the mi- 
nors.— Burdeau v. Davey, La., 9 South. Rep. 752. 


42. HABEAS CoRPUS—Defects or irregularities in the 
selection of the list of registered voters from which 
grand jurors are drawn,or in drawing grand juries, 
cannot be inquired into through a writ of habeas corpus 
by the party indicted.—Zz parte Warris, Fla.,9 South. 
Rep. 718. 


43. HOMESTEAD—Occupancy.—The terms “occupancy” 
and “residence,” as used in the homestead exemption 
laws, refer to an actual occupancy of the premises, and 
an actual residence thereon as home or a dwelling: 
place. Hence, ifthe owner removes from and ceases 
to actually occupy the premises for more than six 
months without filing the notice required by Gen. St. 
1878, ch. 68, § 9, his right to claim the same as a home- 
stead ceases, although he may have removed therefrom 
with the intention of returning and resuming his occu- 
pancy at some future time.—Quehi v. Peterson, Minn., 49 
N. W. Rep. 391. 


44. HUSBAND AND WIFE—Marriage.—Marriage may be 
proved by circumstantial evidence, by proof of the acts 
and declarations of the parties, of their cohabitation as 
husband and wife, holding themselves out to the world 
as euch. Such course of life or declarations do not 
make a marriage, but are legitimate ground for inferring 
that there has been at some time a valid marriage con- 
tract.—Arnold v. Chesebrough, U 8.C. CO. (N. Y.), 46 Fed. 
Rep. 700. 


45. HUSBAND AND WIFE—Ownership of Wearing Ap- 
parel.—The wearing apparel purchased by a married 
woman after her marriage, with her husband’s money, 
or upon his credit, belongs to him as against her cred - 
itors.—Smith v. Abear, Mich., 49 N. W. Rep. 508. 


46. INFANT AS SURETY ON NOTE.—An infant who had 
signed a note as surety disaffirmed the contract a year 
and ahalf after coming of age. The court below found 
this was within a reasonable time: Held that, under the 
stipulations of facts in the case, it did not appear that 
the judgment was erroneous.—Johnson v. Storie, Neb., 49 
N. W. Rep. 370. 


47. INSOLVENCY — Preferences.—Our State insolvent 
law is effectual asto non residents of the State, so far 
as to control the disposition of property within our 
jurisdiction. A preferential conveyance of property 
here situate, by contract made here, may be avoided 
under that law, notwithstanding the non residence of 
the creditor preferrd.—MacDonald v. First Nat. Bank, 
Minn., 49 N. W. Rep. 395. 


48. INTOXICATING LIQUORS—Liability of Servant.—One 
who participates in the commission of the misdemean- 
or of keeping a liquor nuisance to such an extent as to 
render himself criminally lable at all is Mable as a 
principal, and may be indicted, convicted, and punished 
as such, a/though the capacity in which he acted was 
that of a clerk, agent, or servant merely.—State v. Sulli- 
van, Me., 22 Atl. Rep. 381. 
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49. JUODGMENT—Default.—A judgment on default was 
entered against the defendant. At the same term of 
court the defendant moved to set aside the judgment 
and default, showing that he was not guilty of laches 
in failingto answer, and that he has a good defense, in 
part, to the action. The motion was denied: Held, er- 
ror.— Taylor v. Trumbull, Neb., 49 N. W. Rep. 375. 

50. Li—en—Seed Lien—Waiver.—A party does not waive 
his right to a statutory lien by taking other security 
for the debt, unless the security taken or credit extend- 
edis such asto evidence an intent to waive the lien 
and rely exclusively on the security given.—Josiyn v. 
Smith, N. Dak., 49 N. W. Rep. 382. 

51. LIMITATION OF ACTIONS—Principal and Agent,.— 
When an agentis appointed to collect money and re- 
mit to the. principal, after deducting his charges, no 
time being stated when the remittance is to be made, 
the statute of limitations commences to run in favor of 
the agent from the time he receives the money.—Camp- 
bell v. Roe, Neb., 49N. W. Rep. 452. 


52. LIMITATIONS—County Warrant.— A county war- 
rant drawn by the county commissioners on its treas- 
urer, and attested with the seal of the county, is a spe- 
cialty under seal, and is not barred by the statute of 
limitations until the lapse of 20 years after its maturity. 
—Johnson v. Wakulla County, Fla., 9 South. Rep. 690. 


53. MANDAMUS TO COURT OF APPEALS, — Where the 
court of appeals determines that an appeal from the 
circuit court is not supported by such a final judgment 
as is essential to warrant a review of the other ques 
tion in the record, a writ of mandamus will not be issued 
by the supreme court to compel such review, although 
the case is within the appellate court’s jurisdiction.— 
State v. Smith, Mo., 16 8. W. Rep. 1052. 


54. MARRIED WOMEN—Sepsrate Estate.—In Michigan, 
the payee of a promissory note made by a husband and 
wife cannot recover against the wife, when the money 
loaned thereon was for the sole benefit of the husband 
and there was no representation on the part of either 
that it was for the benefit of the wife’s separate estate. 
— Schmidt v. Spencer, Mich., 49 N. W. Rep. 479. 


55. MASTER AND SERVANT— Dangerous Machinery.— 
Where an employee was injured while operating a scant- 
ling machine and saw, by a projecting set-screw which 
was concealed below the saw, the fact that he had been 
employed for nine months in putting lumber in place 
to be cut bv the saw, and had run the machine for 18 
days in the absence of the foreman, is not sufficient evi- 
dence to warrant acourt to say that, as a matter of 
law, he was experienced, and knew the location of the 
set-screw, and the danger of putting his hand below 
the saw.—Ingerman v. Moore, Cal., 27 Pac. Rep. 306. 


56. MASTER AND SERVANT—Negligence.—In a case of 
an injury to plaintiff in lowa, by the negligence of a co- 
servant inthe employment of the defendant, the facts 
considered, and held that, under the statute of that 
State prescribing the liability of railroad companies for 
injuries caused by the negligence of its employees, as 

“construed by the supreme court of that State, the 
plaintiff can recover.—Njusv. Chicago, M. § St. P. Ry. Co., 
Minn., 49 N. W. Rep. 527. 


57. MASTER AND SERVANT—Negligence.—In an action 
against a railroad company by an employee for personal 
injuries received by him while in its service, it is proper 
to charge the jury that “a duty imposed by law upon 
railway corporations is to do everything that can rea- 
sonably be done for the safety of their employees, and 
to furnish safe machinery for the use of said employees, 
and a failure to de so will render the corporation liable 
for any damage done its emp!oyes by reason of such 
defective machinery, unless the employee is injured af- 
ter he has discoverea the defects in said machinery, and 
by his negligence has contributed to said injury.”— 
Gulf, C. ¢ S. F. R. Co. v. Wells, Tex., 168. W. Rep. 1025. 


58. MASTER AND SERVANT—Negligence of Co-servant.— 
Prior to the enactment of chapter 3744, Laws 1887, a mas- 
ter was not liable or responsible to one servant for per- 





sonal injuries received in the course of his employment 
threugh the negligence of a fellow servant, when en- 
gaged in acommon work, or in the same general un- 
Gertaking. — Parrish v. Pensacola ¢ A. R. Co., Fla., 9 
South. Rep. 696. 

59. MECHANIC’S LIEN — Constitutional Law.— Act 
Tenn. 1889, ch. 103, which provides that every person 
who is employed by the contractor to furnish materials 
for a building shall have a lien on the building for the 
same, provided that within 30 days after the building is 
completed he shall notify the owner that he claims a 
lien, is not unconstitutional, in that it allows the taking 
of property without due process of law.—Cole Manu/’g 
Co. v. Falls, Tenn., 168. W. Rep. 1045. 

60. MECHANIC’s LIEN—Enforcement.—An action to en- 
force a mechanle’s lien under chapter 200, Laws 1889, is 
not a special statutory proceeding, but an ordinary 
civil action, proceeding according to the usual course 
of the law, and governed by the same rules of proced- 
ure as other similar actions, except as otherwise ex- 
pressly provided in the statute itself. A mortgagee or 
any other party claiming an interest in the premises 
may be made a party, and his rights adjudicated, when 
ever it might be done in an action to foreclose a mort- 
gage.— Finlayson v. Crooks, Minn., 49 N. W. Rep. 398. 


61. MUNICIPAL CORPORATION—Assessments—Summary 
Process.—The power to collect an assessment in a sum- 
mary method by lien on the property benefited, and by 
sale thereon, must rest on strict statutory authority.— 
State v. Common Council, N. J., 22 Atl. Rep. 340. 

62. MUNICIPAL CORPORATION — Special Policeman.— 
Where a city charter provides that “the mayor may, 
when he shall deem it necessary for the peace of the 
city, appoint special policemen for a specified time, not 
exceeding two days, without the approval of the city 
council,” one appointed by the mayor as special depot 
policeman foc an indefinite time hes no authority, after 
the expiration of two days, to make arrests for a viola- 
tion of a city ordinance.—Union Depot ¢ Railroad Co. 
v. Smith, Colo., 27 Pac. Rep. 329. ’ 

63. NEGOTIABLE INSTRUMENT —Accommodations,—In- 
dorsements.—A promissory note made puyable to a 
partnership, and indorsed by it in blank, is sufficient 
notice to a bank discounting same for the maker that 
the indorsement is merely for his accommodation.— 
Mechanic’s Bank v. Barnes, Mich., 49 N. W. Rep. 475. 

64. NEGOTIABLE INSTRUMENT—Bill of Exchange.—An 
instrument in the form of a bill of exchange was given 
by the drawer in settlement of his liability to the payee, 
and the drawer delivered certain property to the 
drawee for sale, with the understanding that the pro- 
ceeds were ‘to be applied onthe bill. There was no 
agreement that the drawee should accept or pay the 
bill before sale, or that it should be wholly satisfied 
therefrom, or by payment of less than its face value. 
Held, that the instrument was a bill of exchange, and 
not an equitable assignment of the fund arising from 
the sale.— Cashman v. Harrison, Cal., 27 Pac. Rep. 283. 

65. NEGOTIABLE INSTRUMENT—Sureties.—Where one 
makes a note for the purpose of procuring an extension 
of time of payment of a debt, and, before delivery, and 
in consideration of such extension, another becoynes a 
surety by signing with the maker, the extension of time 
is sufficient consideration to hold the surety liable.— 
Aultman G Taylor Co. v. Gorham, Mich., 49 N. W. Rep. 
487. 

66. OFFICE AND OFFICERS—Title to Office.—Title to an 
office cannot be determined in a collateral proceeding, 
but sufficient inquiry may be made to determine 
whether a claimant is a mere intruder or not.— United 
States v. Alexander, U. 8. D. C. (Idaho), 46 Fed. Rep. 728. 

67. OFFICERS—Deposit of Public Funds.—The deposit 
in a bank by a judge of probate of a check received by 
him in payment of a license, under the title“A H A, 
Judge of Probate, License Money,” with no agreement 
that such property is to remain that of the depositor, is 
a general deposit creating the relation of debtor and 
creditor, and is contrary to Code Ala. §§ 632, 643, 3805, 
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which prohibit such judge from knowingly converting 
such money to his own use, or permitting any other 
person to use any part of same.—Alston v. Stete, Ala., 9 
South. Rep. 732. 

68. PARENT AND CHILD—Desertion of Father.—One 
charged with the offense of enticing a minor from a 
person to whom its mother has hired it cannot justify 
upon the ground that its father is entitled to its serv- 
ices, when it appears that the father deserted the family 
when the child was two years old, and has since contrib- 
uted nothing to its support.— Winslow v. State, Ala., 9 
South. Rep. 728. 

69. PARTNERSHIP — Firm Creditors — Dissolution, — 
Where a partnership is dissolved, and the retiring part- 
ner conveys all his interest in the partnership assets to 
the other in consideration of the latter’s assuming the 
partnership debts, and of two notes executed by him, 
and such retiring partner afterwards sues on the notes, 
and attaches the property which formerly belonged to 
the partnership, a firm creditor has no such lien on the 
property as will entitle him to intervene in the attach- 
ment proceedings.—Stansell v. Fleming, Tex., 16 8. W. 
Rep. 1033. 

70. PATENT—Surveys—Parol Evidence.—Where a cor- 
ner is found on the ground having bearings called for 
in the patent, which is shown to be the corner of the 
land as actually surveyed, but there is an inconsistency 
between this corner with the lines run thence and the 
calls of the patent, parol evidence is admissible to show 
that these calls were the result of a mistake, which be- 
ing shown, the actual survey governs.—Converse v. Lang- 
shaw, Tex.,16 8. W. Rep. 1030. 

jl. PLEADING—Recognizance. — A declaration in an 
action for breach of recognizance is fatally defective, 
where it fails to allege that the principal cognizor was 
ever called in court, or that his default was judicialiy 
declared.— Brooks v. United States, N. Mex., 27 Pac. Rep. 
311. 


72. PRINCIPAL AND SURETY.—A surety jointly bound 
with his principal may, independently of statute, offset 
against such joint indebtedness his individual claim 
against the creditor in such joint ‘ndebtedness, where 
both the creditor and the principal are insolvent.— 
Clark v. Sullivan, N. Dak., 49 N. W. Rep. 416. 

73. PROcESS—Service—Amendment,—After judgment 
entered in a case where there was no appearance by 
defendants, the trial court may, in furtherance of jus- 
tice, andin affirmance of such judgment, permit the 
sheriff, on his application, and upon notice to the de- 
fendants, to amend his return of service of summons in 
accordance with the truth, and thus bring upon the rec- 
ord jurisdictional facts.— Mills v. Howland, N. Dak., 49 N. 
W. Rep. 413. 

74. PROHIBITION—Assignee in Insolvency.—A writ of 
prohibition will not be granted to compel the superior 
court to discontinue an action by an assignee against 
petitioners to recover the property of the insolvent, on 
the ground that the assignee acquired no title to the 
property in controversy, since the court has jurisdic- 
tion to determine that question in the pending suit.— 
Goddard v. Superior Court, Cal., 27 Pac. Rep. 298. 

75. RAILROAD COMPANIES—Fires.—In an action against 
a railroad company for damages by fire caused by 
sparks from a locomotive, the bare, uncontradicted 
evidence that the apparatus was in good order; and 
was properly managed, and that the engineer and fire- 
man were competent and skillful, does not establish 
the fact that the fire did not thus originate in the ab- 
sence of proof that it could have originated in any other 
way.—Hagen v. Chicago, D. ¢ C. G. T. J. R. Co., Mich., 49 
N. W. Rep. 509. 

76. RAILROAD COMPANIES— Trespassers.—Where per- 
sons have been accustomed for a long time to use a rail- 
way company’s track as a tow-path, and the company 
has never objected, such persons are no trespassers 
within the meaning of Rev. St. Mo. 1889, § 2611, forbidd- 
ing persons to use rrilway tracks as bighways.—Be May 
v. Missouri Pac, Ry. Co., Mo., 16 8. W. Rep. 1049, 





77. RAILROAD MORTGAGE—Foreclosure.—W bere in the 
foreclosure of a railroad mortgage the complainant is 
the holder of a majority of the bonds secured, and the 
trustee, by agreement with the complainant, has de- 
clined to act in the foreclosure proceedings, and is 
made a co-defendant, and full allowance has been made 
to the counsel of complainant and to the receiver for 
his services, all for duties which by the mortgage were 
assigned to the trustee, it was not error to refuse an 
allowance also to the trustee’s counsel.—Jnvestment Co. 
v. Ohio §& N. W. R. Co.,U.8. C. C. (Ohio), 46 Fed. Rep. 
696. 

78. ReaL ESTATE AGENT—Commission.—A broker who 
is employed to sell land is entitled to his comuinission 
therefor if he finds a purchaser ready and willing to 
buy the land at the price named, even though the con- 
tract of sale is not binding on the vendor, because not 
in writing.—McFarland v. Lillard, Ind., 28 N. E. Rep. 
229. 

79. REAL ESTATE AGENT—Commission. —Under a gen- 
eral denial in an action brought by real estate 
brokers to recover the amount of their commis- 
sions, as agreed upon, for procuring a purchaser for 
defendant’s property, the latter cannot be permitted to 
show that, subsequent to the procurement of the cus- 
tomer and the execution by him of a written agreement 
to purchase at the price and on the terms proposed and 
fixed by defendant, the entire transaction and the cus- 
tomer’s agreement were canceled and abandoned by 
consent of all parties.— Rothschild v. Burritt, Minn., 49 N. 
W. Rep. 393. 

80. REMOVAL OF CAUSES—Citizenship—Corporations. 
—Under Act Cong. Aug. 13, 1888, providing that causes 
removable on the ground of diverse citisenship may be 
removed into the circuit court for the proper district 
by the defendant or defendants “being non-residents of 
that State,” it is not enough that the record shows that 
defendant is a corporation organized under, and a citi- 
zen of, another State, and located in such State, since 
it may also bea resident of the State in which the ac- 
tion is brought by reason of a second incorporation 
under its laws.—Overman Wheel Co. v. Pope Manuf’g Co., 
U. S. C. C. (Conn.), 46 Fed. Rep. 577. 

81. SAFE DkErosit COWPANIES—Banking Powers.—<Act 
N. J. June 10, 1890 relative “to banking, savings, trust, 
guaranty, safe deposit, indemnity, mortgage, invest- 
ment, loun, and building corporations,” requiring them 
to have a capital of not less than $100,000, and to be ap- 
proved by the State board of bank comissioners, treats 
exclusively of financial associations designed to derive 
profit from the loan or use of money or securities, and 
does not apply to a safe deposit company, organized 
under the general incorporation laws.—State v. Kelsey, 
N.J., 22 Atl. Rep. 342. 

82. SALE—Measure of Damages.—For a vendee’s re- 
fusal to accept and pay for goeds he has contracted to 
buy, the vendor may recover for damages the difference 
between the market value of the goods at the time and 
place stipulated for delivery and the contract price, to- 
gether with the expenses of reselling the same; and 
this rule prevails whether the articles are merely some 
ofthe manufactures of the vendor which he has on 
hand, or manufactured in some particular way espe- 
cially for the vendee, at his request.— Tufts v. Grewer, 
Me., 22 Atl. Rep. 382. 

83. SaLE—Warranty.—A bill for the price of a meat- 
cooler had noted at the bottom: “The above cooling 
room is guarantied to keep fresh meat a satisfactory 
length of time, if properly iced and regulated.” Held 
that, of itself, the memorandum did not constitute a 
contract of warranty to keep meet any length of time, 
and oral evidence might be given of the original con- 
tract.—Richey v. Daemicke, Mich., 49 N. W. Rep. 516. 

84. SCHOOLS AND SCHOOL-DISTRICTS.—Money can be 
drawn from the treasury of a school district in the pay- 
ment of contractors for the erection of a school-house 
only by orders on the treasurer, signed by the director, 
and countersigned by the moderator.—Maher v. State, 
Neb., 49 N. W. Rep. 456, 
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85. STATUTES—Construction.—Statutes are to be inter- 
preted with reference to their subject-matter, the aim 
tecedent and subsequent legislation, and the difficulties 
sought to be remedied. The court will give effect to 
tne legislative intent, and not defeat it by adhering too 
rigidly to the letter of the statute.—/nhabditants of Gray 
v. County Commissioners, Me., 22 Atl. Rep. 376. 

86. SUMMONS—Issue in Blank.—The fact that a sum- 
mons was signed, sealed, and delivered toun attorney 
in blank, and afterwards filled out by him and handed 
to the officer for service, does not vitiate the writ.— 
Potter v. John Hutchison Manuf’g Co., Mich., 49 N. W. Rep. 
517. 

87. TRIAL—Experts.—In an action for personal inju 
ries, in which defendant is entitled to have a physical 
examination made of plaintiff's person by experts, the 
selection of such experts is entirely within the discre- 
tion of the court, who may appoint any competent and 
disinterested physicians.—Alabama G. S. R. Co. v. Hill, 
Ala., 9 South. Rep. 722. 

88. TrRIAL—Injuries — Expert. — The principal injury 
complained of being afracture and dislocation of the 
shoulder, which had impaired plaintiff's power to use 
his arm, and the defense having claimed that these in- 
juries were feigned, it was not prejudicial error to per- 
mit an expert witness, who had testified to a shrunken 
condition of the arm which could not have been caused 
by mere disuse, to give his opinion that the plaintiff 
was not simulating.— Harrold v. Winona § St. Paul R. Co., 
Minn., 49 N. W. Rep. 389. 

sy. TRUST—Payment of Purchase Money.—Where the 
person who pays the consideration for real estate con- 
veyed to anotheris under an existing moral obliga- 
tion to pay the money to or for the grantee, and he 
pays the consideration solely with intent to discharge 
that obligation, no trust in favor of his creditors arises, 
under Gen. St. 1878, ch. 48, § 8.—Wolford v. Farnham, 
Minn., 49 N. W. Rep. 528. 

90, Usury—Rights of Junior Mortgagees.—Since Rev. 
St. Tex. art. 2980, provides that all written contracts 
stipulating for a greater rate of interest than 12 per 
cent. shall be void for the whole rate of interest, the 
purchaser under a junior mortgage has the right to re- 
move the lien of a prior usurious mortgage by dis- 
charging only so much of the debt secured thereby as 
the law recognizes as valid; and this right is not de- 
feated by a conveyance subsequently made by the 
mortgagee to the prior mortgagor.— Maloney v. Eaheart, 
Tex., 168. W. Rep. 1030. 


91. VENDOR AND VENDEE—Contracts.—In an action by 
F against L and B for specific performance of contract 
to purchase lots 8, 9, and 10, in the town of Norfolk, 
without an expressed condition of forfeiture, held that, 
though time was not of the essence of the contract, 
in the first instance, sufficient demand and notice hay 
ing been given defendants, and the plaintiff having 
proffered his deed, the defendants should execute their 
contract or forfeit all equities and title to the premises. 
—Foster v. Ley, Neb., 49 N. W. Rep. 450. 


92. VENDOR AND VENDEKE—Defective Title.—A contract 
for the sale of land provided that the agents of the 
vendor “are authorized to return the deposit if the title 
is defective.” Held, the fact that the vendor’s title was 
defective at the date of the contract does not give a 
right of action to recover the deposit without notice of 
the defect to the vendor.— aston v. Montgomery, Cal., 27 
Pac. Rep. 280. 

983, VENDOR AND VENDEE—Notice.—A party buying 
real property which is in the actual possession and oc- 
cupancy of another person is charged with notice of 
any right, title, or interest which such occupant has in 
such property.—Ple«sants v. Blodgett, Neb., 49 N. W. Rep. 
413. 

94. VENDOK aND VENDEE—Rescission of Sale.—Where 
the vendee pays part of the consideration at the time 
the contract of sale is made, and agrees to pay the rest 
at a specified time, and on his failure to pay the rest of 
the price the vendor rescinds the contract, and sells 





the land to a third person, the vendee is entitled to a 
return of the money paid by him.—Lloyd v. Davis, Ind., 
28 N. E. Rep. 232. 

9%. WATER-RIGHTS—Diversion of Water.—A deed by 
the_owners of a stream to a ¢orporation organized for 
the purpose of diverting water from the stream for the 
purposes of irrigation, the furnishing water for mining 
and manufacturing purposes, and for supplying water 
to cities, conveying the right to the grantee, its succes- 
sors and assigns, “to divert and appropriate all the 
waters flowingin” said stream, is a grant of the right to 
divert the water thereafter flowing in the stream, as 
against a subsequent purchaser from the grantor of 
land bordering on the stream.— Doyle v. San Diego Zand 
§ Town Co., U. 8. C. C. (Cal.), 46 Fed. Rep. 709. 


96. WILLS—Life Estate.—An estate which consisted of 
a mortgage was disposed of by a will providing: ‘“! 
give all the estate that I own at the time of my decease 
to my beloved husband for and during his natural life, 
to be used in defraying his necessary expenses, and, 
should the income not be sufficient, he is to use so much 
of the principal as may be necessary.”’ Then bequests 
follow to take effect after the husband’s death. Held, 
that the husband only took a life interest, with the 
privilege of using the entire amount if necessary,— 
McCarty v. Fish, Mich., 49 N. W. Rep. 513. 


97. WILLS—Perpetuties.—A devise and bequest to an 
institution that has no existence at the time of the tes 
tator’s death, with a direction to the executors to pro- 
cure from the legislature an act for the incorporation 
of such institution as soon as practicable, is void, as at- 
tempting to hold the title to the land and the ownership 
of the personal property in abeyance for a period not 
measured by a life or livesin being.—Booth v. Baptist 
Church, N. Y., 25 N. E. Rep. 238. 


98. WILLS—Testamentary Contract.—An uncle and 
nephew entered into partnership in the practice of 
medicine. The written articles of copartnership pro- 
vided that, should the uncle die, ‘“‘all his property, per- 
sonal and otherwise, which he held in partnership at 
t etime of his death should go to” the nephew. The 
articles were not executed in the manner required for 
wills. Held, thatland which had been bought by the 
uncle in his own name did not on his death pass to the 
nephew, since the instrument was clearly testemen 
tary.— McKinnon v. McKinnon, U. 8. C. C. (Mo.), 46 Fed. 
Rep. 713. 


99. Wirness—Agency.—In an action against an ad 
ministrator to charge the estate with a debt contracted 
by an agent, whose authority is denied, the agent is a 
competent witness to prove his agency and the extent 
of his authority; Code Ala. § 2765, excluding the testi- 
mony of persons interested in the estate of a decedent, 
not applying to sucha case.—Davis v. Davis Ala., % 
South. Rep. 736. 


100. WITNESS—Impexchment.—Where, in an action on 
account, a Witness testifies that defendant had admit- 
ted the debt, and denies on cross examination that 
plaintiff had offered her money to so testify, and denies 
that she had previously stated that she would not 
swear to the admission, it is competent to show her for- 
mer statements that she would not so swear, and that 
plaintiff had offered her money to do so, for the pur- 
poses’ of impeachment, since the object of the cross- 
examination was not to prove bribery, but to affect 
her credibility.—Hess v. Redding, Ind., 28 N. E. Rep. 234. 


101. WITNESs—Transactions with Decedents, — Under 
Code Tenn. § 4565, which provides that “in actions 
ugainst executors neither party shall be allowed to 
testify against the other as to any transaction with or 
statement by the testator, unless called by the oppo- 
site party,” a deposition of a plaintiff, taken by de- 
fendant executor, and filed in the suit, may be read in 
evidence by the plaintiff when the executor refuses to 
read it, although the testimony chiefly relates to trans - 
actions and conversations with the defendant's testa 
or.— Thomas v. Irvin, Tenn., 16 8, W, Rep. 1045, 
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